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HISTORY OF COURT REFORM
By lL Vern Kldvell, l,rceidcnt of lho

Idoho Slrtc Brr
The pmcccdingr of the ldrho Stato

Brr has bcsn rcvle!,rcd as lsr bock as
lMs. Tho suDlrsry of prior yerra ir
adcqurtely rcportcd in tlrc ISfl proc{€d-
in8r oI thG ldlho Strtc Bar, commoncing
8t paae g0 lnd lollowin6 Prior years
msy be lurnmrrlrcd by showing os
follows;

I0Y7, I I"lolutlon ras rdopted rc-
qulring tho courts to collfer on problemr
of improving and rinplifying the prac-
ticc.

1038, the bsr sponrored a judiclql irn-
prcvomert blll.

_1041, o collmlttee roJrort favorcd a-
bolltlon ol Probate Courts and tho tttn!-
,cr of it! powers end dutie to Diltdct
Court!.

1042, E cornmltee wls appohted to re-
Dort on thG lnprevement of mcthods of
relection ol Jud8tg.

l0{,1, the tdrho Bt! sdopted a resolu-
tion recomEudlng s judicisl council.

1e60, the conveltion provided for n
permarent committcc to study thc sel€c-
tlon of judges.

1959, 8 committee reprt entltled "Re-
or8lsizstion ol Pmbntc end Justlce
Courts' wEs presented by the now
Honorable Fled M. Toylor, Scnlot
Federrl Judgt. In thh commlttGc tcport,
thc committce pointcd out thdt thc im-
provement ol lower court systen! ha(l
been beforc the Blr Asroclstion for thc
pslt five y!st!. Comment wa! mode that
ln L949 rnd l05l lhe Bar had spontorerl
legklation to omend tlrc Constltution to
ellmtnate Probato Courts and Julticc
Courts s! Consututloml Courts. Both
proposols hld been doleatcd. Thh ospecl
wa6 sBsin recommonded by the Commlt-
tee on Reorx[nlz[tion. At thot tllllo tho
co|Irmittc€ report lmphllizcd thot thc
tdaho Blr Arroclathn con psls lcghlo-
tlon if it wlll lupport it, but th.t unle8s
ond until the bor takrr 6 ltond thc ldoho
Stste Bsr c6ttnot expcct lay membcrs o[
the Legisltrturo to do the r{ork lor the
lowyers.

1064, rccommendltlorE were again
nadc for r Conltltutloral revision.

1066, thc Idoho Strlc Bsr unurlmously
[doptcd tho tollowlng rclolutlon:

"BE IT RESOLVED, thot thc Idaho
State Brr Associrtlon Eponsor through
it! locol blr assoclstlons on educctionul
program lnformlng the puhllc of thc
importanco of the court reotgallzrtion
and Judlclal rclotrn, of rrtilyinB tho
Constitutlondl Amcldments rclatlog to
the ellmlnatlon of thc Jurisdictlonol
llmitr oI Probote ond Justic! Court!
ot the [ext general elc{tion.t'

106?, rl resolutio[ iva! unonlmously o-
dolted to refel dnd trttcmpt to sccuro
paaroge of appropriutc lcgislotion to ac-

complhh propcr reviclon of lho jurls-
diction of the inferlor court! alrd qual-
ifications o( tho judges.

1958, o rolrort of thc ComEitteo on Ir-
ferior Court! qros referted to lndlvlduol
lorvyerr and bot orrodatlonr to lubmlL
rvritten comments ord 8u8gcltlonr for
flnnl acl,lon [t th6 1060 nnnual rnceting.

At thc 1069 annual mcetlng a very
conrprchensivc rcport of the Commlttee
on Lorver Courts iyos lubmitled. I'he
committco tccommended thrt Jultlce bo
admlnlstrcd by qualllled porronnel; that

IDAHO ATTOR}IEYS URGID TO SUPPORI

REFORilI lEGISlATIOil
. Aftcr ycore of clfort and etudy, signiflcant court reform

Iegislation will be introduced lnto the ldaho Legielature in
the nexl fev day8, The Idsho State Bar epproved this legle-
Iation at its ennual meeting. I ask ench attorney and -hls
frlends to write hia legislators supporting thls nuch needed
leglslation.

Chas. F. McDevitt, Chairmon
l,eglslative Commlttee
Idaho State Bnr

The followlng sttorneys have been appointed by the
Ilourd o[ Commissloners to the Legislutlve Committee of
the ldaho State Bar. If you have any queatlons regardhg
the Blr sponsored legislative pn gram, please feel lree to
contoct the members of the Committe in your area, or the

Chairmrn-
Ilrllllanr W. Nhon, Bonners Ferry
Wlllnm Dee, Grangeville
Mlchael E. McNlchols, Oroflno
Robert T. Felton, Moscow
Kelth Jergensen, SL Anthony
E. W. Pike Idnho Falls
Ralph Il. Jones, Jr, Pocalello
Wallace M. Tranatrumn Sode Sprlngs
James B. Donart, \felser
Edwurd L. Benolt, Twin Falls
Jess B. Hawlcy, Jr., Boise
Dnn J. McClenahnn, Boise
Randall lVallis, Boise
J. Charles Blanton, Boise
Karl Jeppesen, Boise
Marlon Callister, Boise
Richard Anderson, Boise
Byron Johnson, Iloiae
Thomas A. Miller, Boise
James B. Lynch, Boise

'J
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lhe lnterior ourtq includlng tho murh-
l9!t coort!, ahould be tnta8mtod lnlo tbo

ramr[l court rYetem ol th6 Ststo ot
ia.m .oa pohtad ou! tho desirobllltv
thtt ldmhllttttlon ol Justicc ehould he

frrt dficient ond flerlblo lor countics

of rny size, large or lmall in populallon

ot h arca.
Tlrc cornmltlcs report rtcoomrndcd

thrt stl co!rt!, lncludhg nualclpol
cotrrb, be undor the adnlalctrative su-
t6dlty ol tho Stato Suprem€ Coutt
through a clordiutor o[ eourts' The
commlttee lnclqded lsvy!ru, judgeg pro-

-hato hdg€s, lulthe! ol tbe poqc!, prqc-
Uchg attomrr!' a ,orurer Asshtqnt
A!tor[6y Gcmrrl, PMGGutinB Atlorf,ey,
Diltrict Judgo and a Uolted Stst!! Dls-
trtct Judge" At tho 1950 lts€tin8 F r8s-
olution wss uruninourly adopted tha!
the ldsho StstE Bsr Cos.Eittes on [n-
ferior Courts contlnuo lk rtudy rnd, il
posolble, furtbcc slldy through the leg-
irlahre.

Ir 1060 tbe I&ho Strta Bet dopted
l rccolutlon urgirg tho hsldatrlo to
eslsblbh fuDd! lor tls etlploymcnl ol
qurlllled penoaod for lcgirlatlm atd
dfllthg.

Tbe 106{l rcport rgai! recoEmaded
thot th€ Probst! e,oErt! he rbolkhed srd
that tts fulctlor be tr8Dslerr€d to Dls-
trica Courts.

In 106l the kgirbture h8d prrsod
Eous Joint Besolutlor NG 10, ,or
aDc!&r€atr to thc judicisl orti('!. ol the
CorEtltuHoE to permlt chalges ln lower
courts ttEt€o. T1rc verixs DisHct Btrr
Allodatioru were urgrd t! Eokc s
rtudy of their area€ to d e t e r ltli ,r e
wtetlEr Probsto Courk end Juctice
e,oErl! should bc combirud snd coEoli-
dstd lnto a d[gl€ court

In 1962 the I.lsho Strte Bqr rdopted
o resolutlon wommondlng o Judiciol
r.le.llon cottrDlttec.

Ir the 1061 legislature Chief Jultico
UePadden pohted out that a progrm
had bcen inltlatcd to redr rtatistlcal tn-
lormalion as to th6 cale lood of Jurtice
lltd Prcbete Courts.

Ir 106{ E vely coElD!€henrlve srd well
considorcd report vsr submitted. Thls
rumnari:ed thc loDg laborlo{E 0!o.6s
of coort reor8[nkatign Eld msd€ rpo-
clflc reeommeodatioru o! follorys:

(l) Rcc!trElcsding glt.dmlElrrtor of
court! &! s bu,rines! direstor rnd o
lerya of all courts to holdle
budB€t, salaries increo8€s, otc.

(2) CoEsolilste proht€ court! hto
dhtrlct courts.

(9) To sbolkh lll prcssnt lower cootts,
Jnltlcs courts, Brcbste c{urtr,
pollcs courb.

(4) EstabUsh clrtult clurts of ltote-
ride Jurkd[ction.

IHE ADVOCATE

(6t Prcvl& for reBovsl or r€iiromeot
of judgoa, l/ho d[rlEg tislt terB
of olllcs becoms lnsomPetenl bY

r€a.mn ot PhYr&al or tD€Etsl in-
tirmltl€! or lnrblllW'

(O Becornrlpldfry on oPProPrbtlon
ol !t lt!!t 126100.00 tor r eom-
pleta rtu{v ol coutt te{otm. (Thi!
wes parred bY ths f0{6 Lc8bls'
turs )

ln l0o5 tho ldaho Shte Bsr Yoo od-
viled the Lcg&laturo hsd spPro?doted

$6m.00 to the l,egjrlatlve Courcil. for
l conplete oalEb[tiotr ond rccommeo-
dadonr for imprev€meltt in the judicill
lyrtqm.

Tho repott oI thG LGg|slnffvB Couoctl
was lsceived in May 1006, snd was r[sil.
ed to every lherued auorney ln ldaho.
At th 1960 ouuol uecling the recom-
moffhtlon! oI tho CoBnitte€ on Gourtg
oI th€ Legtllstiee Councll were thomuSt.
ly strdied and rwlowsd. In the buglucs
{aior st tho 1906 klaho Slste Bor A8-
slrdon tbo followhg resolution $,o!
uaarimoEsly sdopt€d:

"WEEREAS, the Conrmittce on
Courts of tbe Lesillsttve Coumll ol
thr St te of Idrho tog€ther t'lth lt!
rtdf ard advilory comuittpe during
1906 Bnd 1066 hovs rtudied tho ldoho
court syrtem gad modernlred court
lFtcrD! adopted aDd itl effect ir oth€t
ststes; snd,

"If,BEREAS, Tho b€nch end bor of
thi! ststs rf! plearcd to htrvo hsd tho
opportunity !o contrlbute to thlt study,
ard to the preltrninary recournenda-
llonr for court modernlztrtion Dropolcd
by thst Coftmittee; qad,

"WHEREAS, The report lnd prc-
polals of that CorEmittea of tho LeE-
illative Co{rDcil have been dilscminoL
ed to the mernbera of the ldoho Ststc
Bar lor tJreir coreful conslderatioo and
r..dmmcndrtiom; 6Dd,

'WIIEREAS, Publlc hesrlnca sre
schcduled lo be held thmughout th€
ltst€ durlng tho comln8 Elonths to a(-
ford to tho citircns o, Idsho tho oD-
porhmity lo male tnorrn to said Conr-
mlttce snd to the lag{slsturr of tho
State of Idatro oay recommeudatlons
thly rDoy havc with rctard to Eny
orpcEt of lEid ropo ,

"NOW, TUE,NEFORE, BE IT BE.
SOLYED By the I&Io Stste Bqf in
coavention asrsmbled ot Boba, Idaho
oo July 0, 1066, thst the Committe6 on
CoErtr of the Legirlative CoumJl, bG

comaeoded for their dlligent ond ex-
hsultjve study of the matter ol lm-
provGment of the org[rlsotlon ard 8d-
Dhl8trEtlm o, the coult lyrtem ol
thls statci ond,

"BE 11' FURTHER BESOLVED,
Thot ths ldgho Stste Bor endors€ ead
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rpprovo thc Eerlcral lropolalg ret fort&
l; Ue ro$rt ond rccsomondatlon oI
sald Comllltteoi ard,

"BE tT FUR'IHER RESOLVED'
Ths! thc nenbera ol the ldelo Strtc
8sr, indlyldually lrd collGcdvely b
tb€b rclDcctiyo locrl b{t sssodrdons
orc atro[;]y urgtd to contrlboto theb
bcrt dfort! tosord ths Perlcsthtr,
Ilnali8sHm rnd 

"Blctmcat 
lnto lrv d

the recouoondltlou of slld Cor[mlt-
tc€ on Coqrt! of tbe L4fulatlve Coun'
cll."
I have gotre into vh8! mkbt b€ tedlou!

detdl to apldn tho pqftioa ol tte tdoho
Ststo Bsr. ?or a pcrlod ol twonty-llvc
ytaB tho Idsho Stato Bar and thc hw'
Fr! hsve bccn worklng tovstd Court
modornizotlon..ond..,$provcmonL .No
othcr Sxoup h ldrio hss ltudlcd or loon
ngoin wlll rtudy tho problem m long and

hard, aad lrom ro ra.ly polnts of vlew
us the ComDittt€ ol Courtr aud tho Leg-
ishtivs Cooncll.

It b nos ti. rcpontlblllty o, ths
Idaho Stah Btr to schlevo court le-
orguilatlol thrt hr8 b€in the gml ol
thc ld8ho liwcrs lol ovsr trtcnty-flve
yarrr. We reqrcrt its hwyen, ss olllcen
oa the court trld tholo owlng e dutY io
lholr proferslon, to tako rn lctivo part
ln the court rcorgsnlradon ptogrrm.

COURT DTODERNIZAT'ION

By: Glcu A. Ptiltlgr' Prrlldcnt of lfic
Idlho lfurhtrglc! rtlsocia on

It ls my perroaal vieepolnt tlst tbe
proposed Court Modernlzatlon phr weuld
bo tho btggelt rtep loreard ia tts Judl-
cial hlstory ol the Stats ol ldaho. It bas
amEzed me to no end thqt the Court!
thqt we sr" uling todsy havo done ruch
a good Job under thc conditions tho,t they
have hed to rvork sldcr to tho prclent
tirae. I would mt hcaltstr !o loy thrt
ln my convenotioru vlth the Jurtlcer
of tlle Peace, Pollce Uagtltr8tq! &nd
Probote Judges t}lat over 70 Dor{€rt
of them wetc cither rDpohted or clected
to tfie olllcs of a Jrdge 8rd told "Dow
Iou a-re s Judso". The rerYlce to tho
citizqrg Imm ttesc Judgg! has bc6o ort
st&dint qnd€r tho condltlonr thlt they
ouomed thrc olflce+

It g{ve. tho ldaho ihailtlatc! Alroc-
I8tlotr a 8lert d€sl ol D d€, I thlnh to
!o,y thrt tlrsy voted rmoalmouly at thelr
work shoD m€ethg h Bohs on Novcrnber
l?th, to occept the Coult Modernlradon
plan ln aenersl. ry of thesc Judgea
fnery thst they polllbly wrro votltrg
thcmselves out of o Job, yet they ac-
ceptcd thc rorponriblllty oI thclr orflc{!
ond resllzcd that the cltlzenr ol tlrL
gtotc wcrc demandlog snd crpcctlng o
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brtter JudlcLl ryltcm or|d thllt thc only
tiy thst th.y mlght gct thls lvas to
rupDort thlr r', oposed plon, Thk cortalnly
took r Eredt dcal o( courage from theso
cltlzcnr vho hsye sqrved ldrho for q

frcnt rumbcr of lerrs. f,Isny ol thqo
present had rervcd morc thln 20 years
in offlce. I thlnk th[t thh lc ona of tho
bcEt yord sticks wo could Judgc thc pro-
poscd Court Dhr on.

t thhk that thc two lercl plan under
tho propoled seven-distric t rc.orgunizn-
tion nould be r tremendous ltcp ln giv-
lng the citlrcns the moat llcxlblc ond
workrble phn prcreoted. ?hlr tr bcsed
l[on thc thcory thot thcrc vlll bc at
lerst oDe ltlogistrote in evc!.y County,
trnd rvhere thc cltizcns cln appcar dur-
lng regrrlnr rvork houru and find o Judgc.
Wlth thb l,ype of hro lcvel Court, ln
conliderh8 thc grlst fluctuauons ol our
cltizeu ot dltferent tiue! ol Lhc year,
tho trf,o hvel c{urt rystGm could Bdopl
Itlelf to thl! treDd.

Onc of thc bigalrt sdvsntlge! to thl!
lysten ls th8! tlrc B:rc of Dlstrlc;
Judger could dctonnirc lrom the er.
perlenco, koowled& ond bchavlor of thc
M8alrtrut6 msny of the dlflerent qq!€!
thst thcy could Drtlide ovcr. Wc do trot
sSree thst tiero should bo ony dlffersnco
ln thc bosic rcquiremsnts botweetl L!r.
yer ond Non-l,awy€r Mag'btr:as. For
mary yegrs, the Non-Lrrvyer Magirtrotes
hrve handhd loote of the hardcst type
of carer ond done a good job of IL Wc
hsvo rll the conlldoms ln the rvorld lu
the Dlltrlct Judg€s mski4 tho olsign-
ment! of thc quallfled Magirtrotes.

It hr! nsv[r c{alcd to bo r wonder hr
ne ln trorelittg sround thc Stute rf
ldaho the pslt fivc yearr and observlnp
the lorver Courts ir qction, thot the citi-
zens ol thla St[tc hsve received as gootl
rcrvice lrom the Prototc Couds, Justic'r
of the Pcoco CourLr rrd tho Police
Courts as thcy hsrc. lt hqs becn rvcll
cstlbllshed thrt about 86 lcr-cent ol
the Judgcs ivcrc clther qlerted or op-
pointzd and lfter belng sworn into officr
told, "You ore now ! Judgr". It has
only bceB in the part lour or lise ycotr
that thc Jud3es thcmlelve!, with thc s5-
rbtancs of the tdlho Ststc Bor, devclop-
cd s trainhg progrom for thclc lower
courts, lYo have secn s trcmendous itE-
proyemest ln th€sc court!, bul we hqyc
a long way to ao to brina thc cosrts up
to ths lewl that ths cltlzens rpish to lec
them. 'Wlth thi! trvo lcvcl lyltcm nnd
it! requirerncnts lor continuous trsi[lrg
progr|m!, thc Msgktrater rvlll bc oble
to provlde tho citl!.ns wlth tie type ot
courts they wlsh and derlre.

lVlth thc duily lncrcrrsc in out pop-
ulstloo trnd litigntlon, rvo nrust ntekc
our Judiciol scctlon of out Govcrnmcnt

modcin to copc rviti thccc duily problcou
and otfohr. [t rvould bc highly ombarras-
slng to u!, os citlzcrs o( Idtho, to con-
tinuc with our old syrtcm ond let our
csseJoads build up to thc dcgrce thcy
hovc in aomc of our haol.lly popuhtad
statcs, rvhcn \ve arc owIrre thnt we cnn
and should nrodcrnizo our syrtcm, I
om surc thnt this is vhlt our cltlzcni
had in mind ivhcn thcy votcd thc Con-
rtitutioorl Amcndmcnt to chonFc our
Judicirl Syrtem in 1062. We lrc not too
fu! brhind yet to sc. whot lqrgc caso
lo[ds sln do, lrut lvc lhould not let it
hrppcn to us, rvherc evcn the rlost coEl-
mon trolflc violntinn moy tsho monthd
or ye!!! to tty, as they do in some of
our itltcs,
. I b€llevc it behoovc! all ol og to

modffnlze our @urts, ard the llrc8fat€{
two-level plan lr or3 that ig fledble
elough to srtlcfy thc many dlftererlt
tlrpes o! .re!5 that v! have ln ldaho. I
belleve thst therc arc rulflcicnt aafe-
Buor& bullt into tii! proJrorol that thc
cltizeng will still hovo eontrol over thc
courts but reill, st the r.tlr€ time. givo
the Judgs! lome type of r€curity in thelr
poslUons as long ar they rrc dohg theh
job. O[e ol thc blgcest gnins ln thi! pro-
posol is thot it rvill removo our cgurts
from thc hard! of the locol politicians.
No court lhould be tlcd to ony ,roliticol
psrty or group. lt vo! get up to bc thc
onc brnrch out of thc three brsnchcs of
our fovcrnmcnt thot rvo! not politically
caEtrolled. The tlvo lcvcl systcm rvill Dro.
vidc thls typc oI Judiciol Bronch.

EFFECTIVE COUEI
ADMINIS"IRATION

By Cley V. Spcrr
Jueti.o of (hc Su[remc Coort ot ld.ho
Thc queltion ls arked, "Why do wc

need on Administmtol of the CourL! ir
Iduho?" Thia I rvill try to arswcr ss
briclf,y os poosiblc.

In llXB the voting qitlzen! in ldoho
approved an omeadmont to Se{tion 2
Articlc 5 of the Conltitntlon ol ldsho,
which, among other thlng!, proriderl or
follows: i'[hc courts lhEll conrtitutc ll
unifled and integrtrted system for &d.
miDistration anrl supervlsion by the su-
prcme courl" How can the court bclt
comply wlth this dircctive ?

At thc Dresent time thc administrstion
ol the Judlclal sJrltom ir thc Ststc ol
Idaho i! ldt primlrily to one of thc
supremc coutt justicer who is derlgnated
the Coordlnator of Courts. Idaho Code,
Titlc I, Chopter 0. Thh particular justlcc
serve! for s tlvo-ycor perior! ond i:
charg.d with thc dutlcs set forth ln thir
chflptet, ih u(lditlon to caEying o full
loul of h.-{rlng cascs ond wriliD8 opin-
igns and wlthout addltlonaI compcrsation

or rvlihout adoqoltc stall ol any lhd.
Thlr ryrtem, h ny opinlon, frltr only u
Uttlc ltort of behB rldlcutour. Ir thc
flrat placc tic Jurtlces of thc lupt€Do
court are edtrcsted, tralned and srpor-
lenccd ln the fhld of hw, snd it uould
be a rarc lnstslrco lndecd when arly one
of thom would hava the qualillcrtlonr of
s aood rdminlakllor. Sccoadly, wlthout
[n sdeqooto stalIr lt i8 utterly ImDoulblc
to porfolm the3e duticst ln Bddltloll to
his regshr wort, In tho cfficlsnt rrd
dfectlvs mqnner to wblch thG cltk6nE
of ttb ltote art entitlcd.

Alter consideroble study and altar
holdtng pubtlc herrlngr througtrou! the
vsrlou! lcctlons ol ldf,ho, the Leg&hthe '
Councll detected the obvloua defectr sl
tho prr.€nt lllstBm anrl ruggrrt il th€
creation ol tha oflica of Admlokh*or
ol thc Court!. Ths propled legkhdon
was tden slEort veibotlEr lroDl the
model qst surcstd by the Amerlara
Judiceture Society. I penonully cen llnd
nothing objectlonable to thk luSEEatld
act.

How€ecr, it is ny undentqlding thsr€
ore Ecwrsl dishict judges pr{lotly
rernln3 In ldaho, to whon the creaUon
of auch an olllco ls objecthrsblc. They
fcel oll Edministlrltor could esf,Uy bG.

como o qyrqnt, r lltd6 Cselrr w{to Fould
loon tum his ofllco into l burelouacy
that Nould uttimstely ulurp the Judhi8l
functionr ol the sourts In Id8ho. Ttcr€
lamc ,car! wcre expressed, but ln eoch
inslarcc wsre prcvcn groundlels, i! !l-
most cvcry stltE oow hrvlng tho olllcc
of an rdminlstr8tor.

Howerer rincc thesc obJectlons havo
been voiced, it h88 b€en suggested by
Justice E, B. Smlth that wo amend Tltle
l, Choptcr 6, Idaho Code, by provlding
on "Admlnietretlre Assistrnt of Courts"
instead of s cotrrt coordlnltor sqd. strlk-
inB tho portions requiring ruch admlnls-
tratiyo s6llltirlt to be tr rrchbcr ol the
suprene court or even o mernbor o( our
profcsllon. By dolng thls and by morely
addlng two addilional duties to those
olreody provlded ln said chrpter, thelc
being, (l) to cxamrle th6 dminiltrotive
[nd bulilless methods in rystem! cm-
trloyed ln the officE of the Judge!, clerkg
and other olflces of the courts relsuh&
to ond scrving the courts and moke
recommcDdotiors to tho lupreme c.ourt
for lmprovemcnt thereof, rnd (2) to
formuhtc ond lubmit to the ruprorac
court recomm.fldotkrns for the lmprov6-
menl of the Judlcial Byltem. to8lther
with providing funds for odEquotcly
stsffing thc of(icc of such odmidltrs-
tlve ossistant" thc lamc gools to ba ot-
tsincd thr ough thc lcgishtioon suggclted
by tho LcBishtleo Council cln bc oeom-
plishcd. Justicc Smlth k unlquely ovore
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ol tl.€ r!ed! lor nr edmhbtrstor ol onr
cou[ rtalan b€cauls hG lr Jurt com-

Dhtlng i lro'y€qr taru q! clort coor-
dhotor. Addltionrlly, thir sccmr to bs
nore grlatablc to thc dhiriet JudgE! ttho
hovc rome obtction !o tho creatlon ol
tie olllcs of a court rdminbtrator, for
It pinpolnts rDorc chtrtly thG l8ct thst
lLe tuacthu to bc acrforoed by ruch
rdttrlubtntor ere nally tbore of rn ad-
tll[.blrsdvo alsiltrol to the coqrt'
shose dudca roaH iacMe sttstdhB to
tIE grnorsl hou'.l€oplnE chores of tho
tup.eno court, thc q(rco ol lh€ clork ot
tbo supromc courl aad the low llbrary.
Ttb sdEdlllhstlve o$bt nt would pro-
curG Dclqary dltr c thc yarlo!|6 courts
end nale ncouumdrdons to thc su-
ptgno court oa hov lha etfcctlvcttcas ot
the Judhlsl tyrtetE coqld be iraprcved.

Regrrdlelr of wbeths rny ForEon or
all ol tha proDoced coon rrorgadutlon
or court nodtttrirltloa program bciog
ruggestad lc edopted, the oitabllshmErl
of sE rdEhlltntlve ulbtaot, court od-
mlnletrator, or whatsyof ho Elry b€
crlled, vho la qudllid to perfora thc
sdDiDLtsidro dutl6 hddmt to thr fu-
dlcial !y!t !l tn ldaho, la sbsolutrly tm-
p€r8dvc. It b nothiot lhort ol phemml-
ml thit tho present lyltem hsc eorked
nr vcll ar ll has thlotrg:lEut the yenrs
drrce lMg rhon ths otllcr of coordloator
o, soltt sr! fiEt €ltrblished in l&ho.
I urge evcry lttomet qho ls a memb€r
oI the ldaho State Brr to lend hir or her
begt cltort to s€ere the adoption ot
more lcgirladon to Githcr, (l) cr€ato the
olfice ol sn rdBildltr8to! of the couds
8! sugguted by tho kgblrHve Couacll,
or (2) to arcad Titlc l, Cbapter 6,
Idaho Code, to allow sppolnhr€[t ol &
qualificd rdBiEirtrqtor to oeslst th€ ru.
prenre court ln provldlng cfflcl€ot 8nd
eflectito adDiniltratlon rnd rupewislon
ol the ldsho judlciol {rstem..

trict judsr wlthio a dlatric't Further-
taore, tho pancl of o mlnltrum o( thrco
diltrbt court judgE! ro!y6 to Eake tlle
magirkEte court rystem functioa. Ths
dlltrlct court judgca eltdng m barc op-
polnt rnd rcmoy€ Esgiltrate! who will
rerve in tho Judicial dbtrisL Tho dlstrlct
cosrt judg6 slao dstsralnG vhrt cascs
rhould be o$lgncd to thc tlsglrtrrtes
rtd dt a! BD lntenrcdbtr coErt oI ap-
porl lroo thc llaglstratE court declsloa!,

Thc bosic concept bchind the tryoJevcl
co[!t lystcm Is to i[tcgrotc tbo entiro
bt sr court ryltcnl ilto one court vitb
dliipletc cortml ovcr all aspccts of the
rdninistrution ol Jusl,ice centmlizcd iu
the district (ourk. T'hi. ie rhorp con-
trst with tie prereat slatem under
wh.ich tho dlltrlct judgt! hrye llttle eon-
trcl over tll€ admlnhtntlon ot jurtlce by
ths proboto coults, clty court! sod Jus-
dcer of tia psacs. Ey climirutin3 tho
elcctlor ol Dsairtrst5 who replace the
clty court, Justlce court strd plebato
courts and lry conccntntfuit the author-
ity to select and rup€rlbo tho sctlvitles
oa !h€ mgiltrot€r, th6 dhtrlct coudr
oraume rcrponslblll$ lor the s&Dlnlltru.
tion ol juticc situn tlreir lerpectiyo ju-
dlclsl dlsklct!. It !reE! very clesr tJrat
lbs elaction ol lower court judgrs ls o
yery poor metlod of s€lestutE tbe h€st
quallfled man fo! th€ Do!ido[. Thcrr
rrr no lrruc! in a Jldldal elcctiot con-
telt $hlch ueed aidng before the voters,
Tho elecdd clatm thst,.I rrill be mqre
honeat ead more filr t[lD my oppon€otl,
hccomer ridluclour la tbo contlrt ot tn
election of judgs. $!r mrglstrstes
wlll be port of the diltrict court urey
should be selected by tte dlstrlct court
lod servc at thc plca.sure of the diltrict
c![rt ond with the dutle! alllgncd by
that courL (lt choold be ooted that in
thc existilg lower caurt lyst rD only
the prbbats judges are olected.)

Tte lecond outrt&dittt leature of the
lwo-level qourt syrtsE b the ellminrtior
ol nqmeroul coqrt! ln yhhh r ca! tuay
b€ filed. With q treo-lavel court lystcm
thcre is only orc lower court, thc diltrict
roort, ond nll cascs Mthln the judicisl
dhtrlct orc fllcd in the dlstrlct court
€yen though thc colc moy bc heanl by o
mtrBiltrot€. This ellmlnates the rbopping
rround altrong tto cqrrt! getmiued by
our prclcnt ryltom lvh€le rye have no-
mlrou! losar cogrt!, €aah of which could
hGar the Brtlcular crs€.

The clvil Jurisdlctl,on o, rsadsttrte!
lEludeg cases where tha amount in con-
tlove6y doc! not cxceed one thoursod
dollArs. In additioq msglltrsta! moy bc
olsigre(l crimlnal mstt€E rrhers the flne
does not crcccd oae thourand dollara or
confinemlDt for one year lD th6 cluntyjoil or hoth. The bsllc Jurldlcfion ot

ths probrto court oyer prototr, Juvqnlh
and lncorupetenchr nay h slslg[d uF
dor tho proposGd rclorl[ to u!g,l!tr.E!.
lE chort, the mtElstrotes nl[y tak6 qr6r
orentiolly oll of thc rvolk ot tho old
Drobsta court! ond th€ Ju.tlco court!
sith on lncrcsse in ths clvU jurlsdhthn
to tho thouiqnd rlotlar lirnitltlon

Durlng the htrrlngr or thls lcstl&
tive prcpoeal tor court modcrshattrot l!
wls srrggrcted to the legthtive courll
coEmlttac qtr corytr tbst mrfirtr8t !
who sre not meuborr ol tle Bar rhodd
aot bc dloved to lrrar canlcated cuoa
orcapt hrllh ald fllh rd gamo vlola-
tiona. Eorwer, tbh ruggerthn war not
adopted by ths coDmittee so thrt tll€
pmporal rhich wlll go to tL logtlbtlre
DsrErit! untntred naqtrtnlar. t9 conth.
uo to herr conterled csscr h l&ho, ald
h lact ltrcrrases th€ dotlu rrluc ol the
clvil caser wblcf, ury bo herrd by thr
untnined mogllhrta To nr-qy thir h a
lerious dclet ln the proporal Howerer,
it hould bc polntld out that it would bs
erfamely difticult to stoff thc mog&
trate courtr wlth mamber! ol the ldoto
Bar ln qll casc-1 ud aly proposal to
requlrc tiot oll c![testcd Eattcr! h€
heard by members of tho Bor sitting or
mqgistrBtc! is uarcallstlc. By conar-
ttttlag tLc rcrporlblllty lor the adrnln-
htrsdo! of J:usHe6 h tho dlstrlct courtr
throughout thelr reapectfue jqdiciql dft.
tricts, the hope k thEt CIrdually th
dilhict co[rtt ylll dimlorto thr urr
halned mlAilflte and rubitltuta mq&
bsrs ol tho Bsr. For tlla nuol, the pro-
pocal thst the Drdlbsts! be !el..t4,l
by the rlbhict co.ut! !€eu! sll h!!o!+
Ent lr order to lytrturlly upgTede tho
tevel of judieial competcncs h th€ mrB-
ktrats cosrts.

It Ehdrld be poitrted q[t thst ths !.1-
ory of tho ElsS&tr8tc! lr ldt to thc dh-
crctlon o( the dhhlct couri 3udg*s !ti.
ung en banc, but thl! s8lrry ty l be ds-
tcrmlnod by the brdgct tor the nuSl!-
trtte clurts ttuouStout the dlffennt
dictrlctr. It k contrnpl8tsd that thr
lueglrtrrter will h a plrt ol 8 rt te Jdt-
chl lyrtam the rame as tho distrtst cocrt
judges !o th.Et o ltrts apptoprtluon \r{ll
bc made for ltot ooly tlls dlstrict court
judgeC aalaries but tor the nas:isErtc
court lalsrl€ ar vell. Thb dlectivcly
put6 a celllng o[ thc solollc! ol magd+
tsiate! but climlaater &n aruhsry !trl[-
tory cslllDg wbhh becomos unreallatlc
over o pcriod of yars.

In EunDory, tia propoacd nodernhr-
tlon plan lucrcarca the tdDlnbtrstlro
Ioad of th6 diltrlct court Judgu to lottrc
ortenl ldtirBlly tlpre tdll be iErerlad
bsrdenr on th€ dlshlct court in tho ro-
lcrtlon o, ruitlbk n8gilb.t€s strd thc
d€cldhr of whst cares rhould bo u.

THE I"TVO LEYEL
COURT SYSNEM

By Gcorgc lL Bell
I)€u of thc ColLge of LrB

One of tte outrtaadhg proposlls of
the propored court modcralzation pha is
to ltducr tho numbcr of judichl dlrtricl!
to seven ud increase thc number ol
coorHes enrbroced ln clch Judiclal tlls-
trlct so ttst I mlnlmum of thrlc dlltrlct
court judgts would sit ln eoch judiciol
dlrtricL With thc nelr dhrlct! 8 Dopul-
htloa tslqco omoog ttc dtltrlct! h aL
tcmptcd, 11rir should nake tho Jur cialro* loqd more c?en In tho dlrtrict
.ourt- Ttb ptoporal wouE pcrnlt rpc-
cinlizotlon by district.ourt Judglr with-
ln tho dhtrlct &nd would trcltitstc thc
osrlgnment of diltrlct Judger upon I dir-
quliflcrtion or unovalhblllty of sry dl!-
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slgned to the mrgiatrrtcs. Eowcvor,
altcr tho lystem gocr lnto op8ratio! tlE
odmldslrslivo work rhoukl be nomlnal,
ln rddltlon, the dhlrlct corrt Judge. mry
dclag[tc q brord group ol ss!e! to the
magirtrats rod cllmirst! Bome ol lhc
caso load nos belng ssruncd by our dlr-
trict courta. Thb uvlng ln rllstrlcl court
limc by [€rmlttlnp tllc rlog{stratr! to
hesr more carer should morc than ofl.sct
thc tihc requiEd by tln distrlct couls
to odmlnbter th€ msgistratc court dlvi-
!ion. With a ll,exiblc plan urdcr the cor-
trol ol the dllttlct court Judges, o grad-
url up.fmding ol our loreer cou[ !y!-
t m lr not only poraible but highly prob-
sbb. flthough tho proposol docs not
climlnote thc ruther ludicrous spectrclc
ol !r untlrined judge trying to conduct
r triol rvith thc portics represantcd by
hgdly trrined counsel, it docs provide o
baric mochincry for the groduel elininu-
tlon of luch ( trlvesty on Justi.o.

CIIANGES IN "SMALL CLAIMS"
CASES

B, D.ricl A. Slariu. Scaior lc6rl
Anllyst Lcgishtlvo Courcll

Th€ la8{shtive Councll proposal lor
thc Small Clslm! Ileportrlent ol tho
Mrg{str8t€'s Dlvblon ol the Dbh:lct
Court b very elmllar to the pre!€nt lmsrl
clelms puvldoos tound h Chaptcr l5
of TiUe I, ldrho Code. But vhst lppclrg
to be lElnot ehanpa wlll sflect the con-
duct o( cusll clqlm! to ! great degr€6.

The jurlsdlctlonal tlmlt! hsye bccr
rabcd to laflL(m fron the prclatrt
$100.(X} limlts on lound in $ection
1-1601, ldoho Code. As vill be pointed
ou! lqter, tllo flexibility being propored
for small claluu rill offer bett€r ptotlc-
tion for unsatlrfled claimantr axl de-
fendqnts and allows o rshlnB of the Jur-
lsdictionrl linitations.

Aho, Sectlon l-160t, Idaho Codq is
rcviled to allow for changer of venue
when tho reslderce ol tho defcndsnt doe6
not afford sdcqutt! opportuoilics to thc
purtles to proteci thelr claims.

Under the [agishtivc Councll propor-
ul, cither psrty moy oppcol from s dc-
chloo otld Judgmeot in snall clelmr. Thc
Stnoll Clqims Court has qhvsys bcen con-
lidcrcd r plulntiff'! court, qnd mlybc
rightfully so. Its Bdvonlogc is loirly
obvious, ovoids the court's and counret's
erpenle and lime whero tmtrll llquidoted
dtr lgc cloims arc prcscnted qnd mtry
be forlcited o! oltrn os not-

By tahlng the jurisdictlonal llmll tc-
tohing couns.l prohlbltlon, snd addlng
l dual appeal provhlon, the LcBhlstivo
Council hopes to elimlnste o rreatcr pcr-
contoEo of Jury trials ln thc courts of
bronder hrlsdlction.

COST OF FINANCING COUNTS

8y llyrrn lL Schlccht!, Strfl Dlrcdor
Idrho Leghlottre Couedl

Plnsnchl dots ovallsblc on tho oper!-
tiol ol th6 prcs€nt coErt! ln ldoho ls
lomewhat llmltcd. Therc hss bcen no
custalned rllort msdq on s lt[te.wlde
barls to sctumulate, snrlyze and dhrom.
inute ihe li[[tcisl datl ol court opern-
lion! on o co[tlnulog h.d!.

To ovorcome some parts of this lack
ol lntormruon llbqut corts ol coorts, tho
Lcgklativc Council hos accumulatcd cet-
tsln dati. Thls dsta war aslemblcd ln
c{njurction with the study orderad by
Scnate Blll No. 1,12, Thtrty-slghth Leg-
blsturc. lt i! soltl€wh8t limited, ard
should be trested or such. The oost ap.
pareDt lrcsknerr ol the totsl orttount ol
ths ctatlstleal dstc l! th.t lt lE fo! o
one-year perlod oDly, 196{, Thb enforced
rcflonco on onc ye[r'! m[teriil do€! not
Bllow comDArison \rlth other y€fis,.rd
doc! not sllory computstlon ol trsnd
dsts.

goorcc of Fiotldll Ilstr
Scvorll aources wero uled for ths

firrncial dst! gatherEd for ttte lrg:lsl8-
tive Councll, Ths dsts on the operstlon
of tho st!te'! share of the dirtrlct courts
rcclc obtoincd from the records malll-
tained by the supmme court ord the
strte audltoy'! oltice. Tbere rcceld,3 are
comprehrndve ond coEplete.

Tfe source ured for cottrplllation of thc
countles' lhsre of thc distrlct court co!t!,
thc cruatleg' colts o, oprEtirg the pm-
brte coults, snd tha countles' costs of
mclntrinllg tho Jultico o{ thc pesco
courts was th€ counly auditorr' reports
for ealendrr 19{h. lte d€toll in delcrlp-
tlon o, cost fiSur.s varied 8tcatly from
county to coutrty. Howover, ths sudi-
toE' reporb wcr€ the Eost ruthoritltivo
source avoilable srd hsvc beer relicd
upon, Audltors' r€ports vele oho used
o! e lource for reported tevenuc collcc-
tion!.

Thc source used tor compllstion of
tbc datq on cclts snd reyenues of thc
pollce courts was a questioaooire rub-
ttritted to the cities. The re!po[!e to thc
qucltionoahe rrqs not completc, lnd cer-
trin projecuon! were urei to round ont
tho drta.

Co.rts of the Courts In 196.1

Prom the occurnulstod coutier notod
obove, r rtlronablc eltlm8te oI tho
amount lpent ln operatlng thG diltrict
courts, thc pEbote courLi, the jusHcc of
the pe[cc courts, and thc polic! courts ln
Idaho in 106{ ls $r,579,406.

Diltrict Courts. The diltrict courLi lrc
fllced at presettt from two diltlnct
souEer of funds. Thc statc support:
frart of thc dlstrict court exponscs ond
thc county supnorlr the rcmehlng costs.

Tho ctot 'r ahare ql dhtrlct cosrt ex-
peodltEres b liDlt€d !o th6 lrbrh! ol
ths dlstrlct Judges atld court [€por{or!
and tho travel €{pel!!ca lDcurred by thc
dirtrlct judgea ond rcDorteE ln rtt€lding
to dhtrict collt bushers outllds their
courty of rtsidencc or chambcn. Tho
state's chrre o( opemUng thc dbHst
court! ln I90{ us! ${strtc Tllo ularlcs
psld tbe dlltrict judg!! and rofft rc-
porteE smouEtcd to f,a!2,100 or 80.80
pcr cent o( tjl! total !tote'! rharo. Tho
r€Dshlng L64 per cent ol ltrt€ €rpcn-
dlture nas ,o! th€ tnvel ond cubht-
qDcr ot tho JudB€! and r€port6E.

Tt6 countle!' lhare of dhHct csErt
erpeaser lncluded rll ol the oth€f opofst-
ing coqts, luch ar clerlcol ralarlcr, Jury
ond vitrelE erpeiB€!, court tppohted
attorDey fe€!, books, mairteacnc! ol the
coorttoom focilltl€!, luppll€r, etc, In
1004, the coultia!' lhare ol dbtrlct cosd
erpeolcs wos S{6,711, Jury and rylt-
ners lees r$ount d lor the lsrg!6t
llogle item lr! rn expeturc to tis coun-
Lie$ r! r€Dort€d by the county audlton.
ID 1964, !o!ro 9?0,U2 $,rre sp€Ilt to!
Jury ald witaess feer. Tbb doglc itsm
wt! 30.t1 p€r cent of the countieC lhsro
oI operating the dirtrict courtt. Cou.l
appolnted ottorfley fec! a&oontad to
S2{,r82, or lluo per ccltl ol tle eoun-
tler' lhate of operating the dlstrtct
courts ln 1904. Clericul sobrhr, ar re-
port€d by the county oqdltol!, mounted
to only S28,6&) In 106.1, or lels thsr
10,00 per csDt ol totel coqn8 oxpe[les
for th6 dktrirt courts. ALI othcr er-
peruer lncutred by the countlei lor op-
Grrtirg tho distrlst courts amou ed t&
ll?,,,Lgl, ot 49.62 per cerl, of the coun-
ties'erpenrcs, T'he "all other erpsns6"
category lncluded the bookg rupplles,
Erirtelance, etc, necesury to keep tho
dlttrict courts operatlng.

The combined !t[tc sad cou[ty'costl
to operate the dlstrict courts in 1064
wcre 1686,087, o!.(}.8? per ceot ot ths
totol costs of opentlng ull of tlro court*
The ltstc's lhare of opcratlng thG dls-
trict courts sas 6:1118 per cenh and the
coonlies'shnrc w6s 30.02 per cotrt of
dhhlct court crp€nditurcs.

Probot. Coorts. Thc probats co[rts
sre llnarrced entirely lroD count, fund!.
In 1084, the 44 prcbatc courts ln ldlho
cort mmc f404,?81 to operate, whlch rrar
29.,12 p4 clnt of ths totsl c6ts ol olar-
aUng all oI the Gourts. The lorgest !in-
ale lten of cost in the probrte court!'
erpcndlturc nas for the solarle! of the
probatc Judge!. Judiciel lslerle ln tltc
probate c{urts totaled $260,683 or 66.88
per cEnt of the entiro cort of operrtlug
tbe probate courts. Probqtion offlclr!'
solorieg and crpenscs lunded by tho
countl€s omountcd to f60,?0.1, or 12.8,1

per cent of tle probate court cxpenscs,
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Othor enploysc!' crlrrles ln the probste
co{rta rDouoted to S48,{r& or 1O{8 per
csnt o, tho totrl. All othqr erpenle! ol
tbs ptgbrt! court! w6re f00€?1, or m34
Fr csol ol th! totrl.

Jqtkc ol aho PeGe Courtr Ju.rtJce
ol tle pcace conlt8 sr€ rbo nDrnced
GotlEly film coulty lund!, Thsre ves
rt leslt @o .hEtlco ol tho peoco ln caeh
of ldaho'r 44 cluntlet ln 1e04, rnd most
countica ptorlded morc than one. The
total nunlcr of Jurtlces ol the pcocc rq!
rbout 100 tn 1064. Tho combiaed sost8
o( all ol thc iurtlce Gofft! operrtcd ln
1e6a rar lP/fr00, or lSJl Dcr ceat of
the totrl cosh ol operathg all of thc
courts, The lrrStst lirgh cost itst! ir
jqrthc clurt exfodttures wss lor ral-
arlls ol lhs jurther whleh amou[trd to
flfi,(P8, or 81.{8 p€r cent of tbo JultJco
cosrt Grpa|!€E. Othsr enployea, ralarles
l! tte Julths court! rmoqnt€d !o ll6rt@,
or 6,56 Dor c€nt ol lBtlcs caErt €[-
pe|t!6rl AU otler cxpenscr ol tbe jus-
tlco colrL rs! g2q9u, or llJ6 D€r cant
of ,ultlca Gosrt erpcrE !-

Poltc Colrts. The opcntloo o! tho
Dolk{ couds is fiuaaced eatirely lronr
city furd!. Not too much dstrll rbout
crpendltnrcr ol ths police corr ! hls
beoo mrdc rvallable, but lt h eltlmst€d
that I totsl of 918?,?8f werc lptnt i[
106{, rhhh w8s I l.8o per ceut ol the
totrt spont for all court oporatlons. Ot
thir amount $00"805 wgr rDeat for !|rl-
qrior ol tte judlcial offlccre, and the
rtmainin3 f87,386 for operatlng ex-
pqr!e&

SuB!trsry of Costs. The ltot€ contrlb.
uted f438r316 of tfte total snourt lprqt
on operating tf,e courts ln 1064, or 2?,?6
pot cent o{ tho tolrl Ths cooader and
cltler lpcDt U,l{1,(lB9 er their rhsre of
the totd colt ol opsraHn8 the court!, or
?2.?E Der cent of the totll The countiEg
done r!rcnt f063,808 in provlding thGh
rhae ol opereting cost!, whlch is! 60,36

ryl ceot ol the total Tho cltie! spcat
Sf8?,78f to fund the pollce court!, or
lLE, p.t ceot of tte totsl opersttog er-pellal

lloycoqc Flom tt6 Corrts ir l00l
Udrg Eolt ol tlte aarre lolrc€-! t!.s!

t6portld C]oqts ol court op€lotloB !! o
tourc€ to prorlde lnformeEol on !Ev-
€luo collcctrd through court operauoD!,ll w.! esHEsled that gl.E8B,i,O wcre
colhcted ln r!v.au€! flom court opcm-
tlon! la 100,1. The rovcnoe cdlecUons
omoutrhd io 93,786 uore thslr t]€ colt
of ttc coult opentlons. Tho dirporltlon
ol-tho rswltu€' grnereted by cowt opsr-
atlou ir rqt dfucusled in thir rrticle,
rlnce dlaporidon of corrrt rcyorue! l! !
lubrc.t lforthy ol a rcpante hqtment.

Dlstrlct Courtr. Thc dkttlct courts
colected rome l22lfi4[ ln r?venues ir

rg04 Thh compslc! wlth t{tr6,0C1 thst
wsro spctlt ln operethg thG dktrlct
courb i.tr tho aa&€ Dqrldl. Ths rovrnurc
tsmrstrd by tho dlrHct coqrt smoorl-
d to SgJq pqr c€nt of the lot{l e6b qf
opendrg the dlstrlcl colrts, Ths dl&
trilt court reyBaue! accountrd for 1{20
por ceot of ell revenuer gcrantcd by op-
errdon of ell ol the coorts.

Probste Cotlrtr Tha probats court!
colhctsd somc aU0r90 in rcvenue! h
r06,L Thh coDpsrcs vlti l.16#81 thst
V€ro sDont il operatlog ths probste
cowt! i! th6 une pedod. Tho rcv€aues
guonted by the ptDbrto courts seount-
€d to 2I.10 por cent of the totsl colts of
operaliog tho pfobot4 court!, Tbe Dro-
b& aourt revenuor occountcd for ?JB
per crot of oll revoro€s gencrsted by
oDorstion ol sll ol lho courlE.

Jqrll.e of tt€ P.IEC Coort!. Tto Ju!-
tlco cou ! collsctld lor!€ S86p61 ln
raveno€! i[ fg0{. Thfu comprla wltlr
12411800 thflt nGr€.Dert h opelstirg
the jrutlce coutr lD th€ aaae poriod.
Thc rcvsaue! SFmama€d by the JIrtIco
cqurt! a.Eount€d to 2lll.05 p6r c t of
the total coqtr ol operatlng tl|o Justico
court& Ttc lqstico court rGrcoua. [c-
couot€d for 3a?{ D€r c€ut ot all revGrlulr
grEer8tod by operstio[ of all ol the
qourt&

Pclke Courts. lt l! €ltlnltod tbqt tho
Dolice court! eollectcd 8eEs fd66p{{ ill
rev€lrue! in l9et Tht! comparer wlti
9181,?8f tbrt t ers tpcrt h oDentinB
tIe police court8 in tllo lams poriod. The
reyetrue! genersted by the polho cowto
rqrountod to 364.18 per eerlt o( th€ t tal
co!ts of openting the poltce court+ Tha
pollce court rsvenu€! sccounted for iZ.O6
Dor c€nt ol all rovenues gcoeraled by
opcratiou ol oll ol ths court{i

thrlr e{tht tte! addcr.l, all ottcr cort flg.
urG! ulsd ot€ thc Es[c o! thor6 rrporfsl
for 100,1"

Slaes u[drr tho modcrnhatloa propo.,
ssl, !U eourt fumtloor vould br lo tfu
diltrLt corrt, or ia c dlvhlon ol tfie dlr.
trlct court, wo srbmt urs the reue fot.
Elt ss abor! la raportlng the l0G{ c@t!"
fts havq rluply llct€d thc cltlrnet€d
coct! helov, wtth certah rsua*s fol-
bvhg tbo lumbered ltqmr.

ftH Cm CGf!
Undcr

Urdtr Holcrrhathl
Prcacqt Phl PhE

(1) g {22,{m , rp2./1i0(2t 15B10 r5p16(8) Ap00 an0o(.) u312 &rrs(6) 020.u2 im.Ide(6) 5a7,r04 8?8,{00(7) u0J97 lt6l9.7(t) 6o,1M 50,70{

llr?0/06
nAiw 11,{82r01

2?{,{00.

f1*86S,806 11,@,?0r

(f) ThI! itso ia the ralary of tio
diltrict judfus and ruportarr, and had
the modsrdzrtlon plan beea ta dtect ln
l0O{ soold hrvo reualnad uochss€d.
' Tbi! smount b .stirrstod to have bscn
spo[t ltr 1004 in derlcal ralrrfr]r ir th€
dirdct courtr, bEt mt tlDort d lo. thst
fuDctlo!. It har besr rtrown htrc ar o
separ8tc ltom,

(2) Thir lt6m is the bsvsl ard srd
!l!a!ac! ol ths dbtltct judga rld ro-
portq!, trd toqld htvq hea ths !.8e.

(8) Thh ltlm la the rcportrd ratarier
of the clerkr of th€ dhhiet aolrt! 6!d
ths clrbsl rlrrler lor opemdng tboo
olflees. It h esth8trd ttat r Eor-
tEeEonrbh cxDordibre tor thclo tun€-
tloru ri'as 9108,0fl1, or fgr{,{00 mo.s
than rar reported. Tho ddi$olll SZ?{,.
400 hga hcrn shown lr I reperste rddl-
Hon qt the botton ol each cohua.

({) Thh lt tn !ho!r! thc rrlrrier ot
th€ othcr rnployeer o( tta pDobato
caort! (€rcopt probeUon perronnel) ad
fhc julticr ol tlre FrcE cortb lor 1964.
$re have udded th€ |24,000 ia Lgm 8 nor
ths amount rhown order tbe uodarairs-
tioa plan

(5) This ltcn ahota sll of ths other
curront expcnser ol th€ dbtdct conrts
and thc probsto courtr (qcept probsHo,l
arpco!c!). Even though c€ttsh .coro-
r[ier Day b. reldly 8pprut ll thi!
Item, we havc rhom thrt t rllr crpanlst
would hwe reuelncd thc ra.uc r.r they
rvrrs ln 190,1.

(0) ThL ltrm ln 1004 wrr tho re-
portc.l rslqde! of thE probEte ,rd8r!, tho
JulHc€s of thc peoct, md the pollce

Estituatcd Co.tr o, Dlodenhstlor
Proposrl

Thh dlrcu,rsion ol cltimsted corts oI
th€ Drodgrnlzqdon proporal rubmitted by
tho L€Aillttivo Coqtlcll ComElttee or
Courts is llmltcd Do the ttvo-lsvel, court
lFtern propolrl, It does not, lnclude rny
cost figuror on or for thr Judiclsl allmln-
latntorJr otflce, or for tte oDemtloa of
o jodhial couscil Both the admlailtrs-
br snd tho judhial council mly be col-
sldcled laporately from tho moln pro-
polal of a ,.two-levsl', court sylt€n"

In QtimrtiDg the co!t! ol thc rudem-
lzation plan, wc heve made there crlueat
e!Hlr[tr!: (l) rre luvs estlmsted a uore
reasouable oppcrring ralary a.mount tor
the olfico ol clerk of the dbtrict courti
(2) we hsvo eatlmsted the number of
magiltr8te! thrt mry be requlred lor
Clct countyi and (3) we havo ertimatcd
the solnry rcqultementa that moy bo
aecerrary for. t.lt€ls ,noglstmlc!, Wth
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judgcs. Thace Judgcr numberer.l over 2fi)
ln 100.1. lt b cltlmrted thot tic {rrc
work lord c{uld hrve been hldhd by m
diltrlct court mrghtrstes with a salory
crDsrdlturc of f37G,{00 lnstlad of thc
f55?J0.1 thot !f,o! lpcrt.

(7) Thir item.oflact! thc otlrcr cor-
rrtlt crpcnllturc! of thc Justice of the
Fsrc{ court! rlld of tbe pollce courts, arxl
would hsv6 rcmained uochangerl,

(8) This ltem b lho lmourt rcported
spont lor probatlon rcrvices nml would
have remahed unchanged.

SumDory. It would apDesl thot if tlrc
clurt moderDizotlol plan proposcd by
the LeBlElstlvc Councll Cornmitt:e on

Courts had hoco ln sffecl ln 198.1, thol
a lfvinelr o( 1157,104 could hsve bcen

elfected thlt yesr. Slncc on€ of th! all.
clllary cotrceptr ol q u[lfled 8nd irte-
lTatat court systom cBlla for centrsl
lqndlngr of court functlotr8. tic atate
rrould hace becn cllhd uPoD to flnsrcc
the nujor portion of thls rpcadhr. Brth-
er thrn the f43t,Sl6 thot the state ditl
spcrd in supportlng th€ diotti.t courlr
ln 100{, tlrc stste uould hrrc sp€rt
ll,{22r0f, or 08:1p85 n\,re th&n it did.
Thls neorly one mlllion dollsn would
have meant thot much tsx rclhl for thc
loqrl units ol fovernment thlt now lo.t-
trlbute the Drriorlty ol the monoy to pro'
vlde the courts' operatlng rnd salory cx-
psDro!.

AN IDAHO JUDICIAL
COUNCIL AND ITSi ROLE
IN THE SELECf,ION OF A

JUDICIARY
By lYlllirn D. DcCordyt

PuFuant to leglshtivc dlrrtHon,r th,)
Leglslattys Councll Committe! on Couttr
hos conductcd a study of ldobo court
systems over thc polt ycor which hes
rcpened lnto I set o[ proposals to hc

Drs€rrted to the ncxt rqguhr s€lsion o(
thc klaho l*gishhtre in January, 1901.

Among there proposrls ls included "An
Act Relatins to g Judichl Council." Th'!
portioB of thi. rerommerded ltllutory
emctment vhlch ore pertinent hercto
nqy be set lorth as tollow!:t

"SECTIOTi l. Judlcisl council crealc<l

-ilembera-torma 
of o(fice, -T'hcrcis hcrcby crerttd a jurlicial councll

whlch shdl conslrt of levcn membor!.
Threc ottomey members, one of lrhottr
rhsll be a dhtrlct jud8e, shall bc op-
polnted by tho board ol commilsionci'l
of ths ldaho ltrte bor wlth tte corEcnt
of thG seltrte- Throe Don-sttorDcy
memberr shall bo appolntcd by thc
Fovernor wlth the corllctlt of the scn-
otc. The trrm of ofticc for .n EPpoht-
erl mombcr ot tho judiclol council shall
bc slx !rc.rs exccpt that oa thc mcm'

bers firlt opDointod, onc ottorncy
mcmber oul ono non-ottornoy member
sholl coch servo lor trvo ycors, ons
ottorney llemb€r rnd one non-trttornoy
ucmber shall csrh lcrve for fqr
ye[r!, ond ono rttorney mcmber anrl
one non-lttorncy mqmber rhell cach
servo for eir yenrs; thereaftcr, !D-
pointmente shlll be made lor rlx year
terms. Vecancle! shsll irc lllled for tlm
unerpired tetm ln llhe m.onnor. Ap-
pointmentr sholl be mado rvllh duc
conlidomllon for sres roDrclsnt4tion
ood not morc th[n three oI the sD'
pointcd mamboru ahsll bc lrom onc
pollticol porty. Thc chlef Jostice of
the suDrem€ court shall bo tbe reventh
member ond chalrman of ths judichl
council. No mcmhor of tho Judlcirl
councll, crcept r Jud8e or Justlce, moy
hold any othor ofllce o! p6ltion oI
proflt under thc Unltcd Stot€! or the
sttrtc, The judlcial council lhrll act by
concurnence of four or morc membcrs
and according to rule! whlch it adoptr.
"SECTION 2. Duties o( Judichl coun-
cil. -The Judiclol councll shall:
(l) Conrluct studle. tor the lmprovc-
ment of the sdrnlnlstmtlon ol Jurtice:
(2) Irko repott! to the 8upr€mG eo[rt
snd legirhture st ltrtervals of not more
thon t$o yearli
(3) Submit to thc govemor the names
of not IcrE thrn trvo nor more thnl
four quallfled pEnons for coch yscfnqy
in the officc of Juctict of the rupreote
court or district judge, one of rvhoot
ehall bo lpJrointed by the governori
(6) Such other dutic! as moy bc or-
simred by lsw.

'SECTION 4. Comp€nsltion - Ex-
pchscs. - Each mcmber ol tho Judlclal
council, erccpt tr JudSe or jultlcc, ihall
r€ccive an honorarium of trvcrty-livc
dollars per ddy for e8ch dty !pe[t ltl
actutrl flttendsnc€ in meetln8! of thc
judiqial c{uncil. Mcmbers of the council
sholl be rcimburred for actuol oxpeoscs
nccessorily incurred in !ttending mcct-
ings and ln the pcrformancc of ofllcitl
duties."
Th€ coBmittec, in lubmltting thls pro-

pos€d legislotion, neceuarily envirloncd
a constltutional chong! in lhe mootler of
sclcction of judgps onrl justhos. But
ulder its flnsl reviged proposrl, uo
chongc is indicoted in the prescnt method
of non-portiren eleclion of jud86 qttd
justicas ln Idsho..

Horvevcr, the ldrho Commission on
Constitulionll Revl!ion, sho pursuu!
to dircetlon of thc 1066 legislattttc,c hns
approved o fihsl druft for propose<l re-
vlslon of Articlc 6, tho Judicial nrtlclc
ol thc ldnho ConltltutloB. A full rcport
of thcsc frroposcd constitutioml amcn(l-
mchLs ls b€ln8 prcpurcd by thc CoE-

Eissio[, under the cholr ol Hon" Ray-
mond L Givons, rnd wlll lootr be rubmlt-
ted. IVbllc it wlll spposr that loms db-
peritles rvill exlrt'betseen tho propolals
of tho Constitutional Revlrloo Coorrnls-
sloa rnd the Legiolatlvc Councll, thoy
are reconcilable lnaofor rs both bodle!
antlcipotc th€ croation o( a "Judhlal
C,ounsll," consirting ol hvyal ond lay
members, rvhlch rrould Dloy loEG astly€
part h the !€hction of the stote'c
judlclary.

At tlris point, It ls lmportsrt to roto
thst th€ functlon! ond dutles ol L\a pt!-
posed judlclal council extend boyond per-
ticipatlon in thc relectlon snd tonur€ ol
the judiclnry. Sublectiott! (l) 8[d (2) o,
Scction 2 o( tho Act would oake lt ln-
cu|lb€nt uDoo ruch courrcil to cgrduct
conliuriog stodle! for the Imprcve[snt
of the adminlrtration ol Jultlce ln tbl!
lt8te. Subsectl,on (6) rctrlDs Bqthollty
to delepte oddiuonal dutter rr thc need
orises,

Therc is cxisung ltqtutory suthorlzl-
Uon irl ldsho lor the Board of CoEmls-
slorerE of the Idlho Stste B[r to coq-
duct studl€! for the advsDccmenl ot
iudaprudence otld iEprovcmeDt ol tho
admirhkstion oI justicG on ltr own
moLio[, ol. upon rcqucst of the governer,
Suprctre Court or the legklsbre,. The
prorosed plln would rupplemcnt nad pre-
sumably lmprove this oxirting mqchlnery
ln tJEt th€ prcposcd statuts lr muda-
tory, io5 tho judlshl councll nula con-
duct inycatigltioN and msko reports ot
regulor iltcrvsls, and elao, provialon hos
been made for th€ firutrclng o, luch
studles and reports by getion 4 of the
propor€d ltatute. In vlew of the hhtory
of the commoa law and of the history of
the Ststc of ldlho, it i! difflcult to r€rl-
istically entertrln sn rrgument thot luch
continuous study is not wErrantad ond
desinble.

Prior erperience wlth rrhst hsr bGGn

colled s '5udichl councll" ir thi! !t!te
hos bccn neitier loltiDg nor Frtlcuhrly
fruitful By appolntmcDt ol thG Boad ol
Commissioners, o voluntsry Judlchl
council (under the ausplce! oa th€ Sttto
Bal') rvqs in opclotioa fronr 1929 to 1032
and rcported lts rccommcndatlonr to tho
1932 bor co[ventlon.t Si[cr thot iltno tho
bar arrociation hqs regularly rtcommcn-
dcd the ogtlblilhme[t ol ! permorcnt
judicial council to thc leglslaturer vith
no spltrrcnt rerulta.r AmonB tho tes-
olutlons odoptcd by thc voluntrry courcll
ln 1032 thcre aDpcors o Ecommcndatlon
for tho crtobllshmcnt of o Dcrmsnent
Judicial council by leglslatlvc cnrctment.e

Thc studics conductcd by tho 1932
councll, bcfore ii dled tt! Dntunl dcoth,
orc ir llrFc mcnrurc lndhntlvc of prob-
lcms rvhich contlnuc to plstuc us todoy.
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By lccou[t of thrt euly coulcll, tteso
lncluded l

,,1. Tbe volume, chlrsctsr, &d Ecttd
of judfcht budnels tlth I vlar ol
rhterolator tho neorslty' thslrsblllty
sd mantod ol r€&lrktlnt thc rtatq
ttc nsubg ql Jurtltq rcqulrtd lor til
hsndllna ot tmr*, Ecthod! o! tam-

Dorsry trrEier ol Judgc! lrom noD'
conS€lt d to con86tid dltttlct!' otd
to the Suprcme Court' and the unlfi'
.!Hon ot the court syrt€m of ldabo' t!
rthtn tho hlSte.t ofltqlery ond flext'
bnill,.
'% Uethld! tor lhe relecHon o!
juds6.
'!, T'flg Fqllb[lty ot obolhhha pro'
b ts courb Erd tl.ar|lforrlag thc ,ur'
hdlction lqe excnhod by auch coutt8

to the dbtrlct costt!"
xt Juv.dc DellnqocncY.

'6. FErthor r€Iorttr! ln civll rnd crin'
lml procedure.'to

A petrrlert judhbl courdl mrY ba

ubls to acG{rlD[sb ln ttem rnd rehtod
atttr [!otr tlqn irsEictlt qoeri'otflclol
bodtc!, WltatevGr tho fsct Dry Prorc to
be bcrc, olc of tho tEo Prtury func-
tlonr to he prforucd by thrt parllcubr
rpetkr of Judictql council mv proporcd

for khho lr characteriaed o! !€rYhc o!
r rouiEatha councll lor thc relectlon ol
judg6!. (Tlto third prlmary fumtton-
to ls om[![d lstiF.n€ntr dbclpltm axl
rqovat ol Hgsa-lr covertd ln onoth'
er rrtlch h thls lssuo.)

TlEr€ i!, by norv, a brosd hlrtori<'al
barb lor utillzing o corrblaed lowycr-
laymaa Jurllclql councll In this monner.
T'hl! attltbule war encoraposacd ln u

gls! co[colvd by the Amcrlon Judlco'
torc SociGty i! l0l3 slter ert€EslvE
rtudy ol the world's Judiclol ry!tsm!.
Tt6 pr€cGpt orlginstes (ln noro modern
alnec) wttb a recommendatlon adoptcrl
by lhe Americss Brr Arroclatlon in
l0il?.rr Thh ldeo dld not geln lmmcdlato
widerprcod accept$eo, but war imple-
uoricd by the Ststc of Mlrrowl lnd,
thu+ bt! m6r to be known ru a part o(
vhqi t! comtuooly cslled ''Ihe Dllrrcurl
Plar,'re

A Mlrranri Clr.rlt Court Jdgo hqs
rcrently ogokcn orl th! lmportsrco of thc
cornpoltlon ol the aomlnatirg commlc-
lhtr (Judiclal cogn ll), bo!.d on thc Mis-
aourl cxpericnce:

'"t'lre nJuLrrtlne comoluhne rr am
lmportrnl luder th€ Mlrrouri Plon,
Ior thcy !6t the prttern of tlle Judlclal
BDpolntmeds. Mcuberc of tho Com-
nhgion rlrculd be Bcn of lnteBrlty
lnd ablllty who wlll lay arldc perron-
trl snd politicsl coll3idcrotlons snd $1ll
lclect roBrln€e! nho hovo lll the quol-
ltlcl of on oblc Judac- The rlominotlng

coelllllloll, comPooed ol hY snd hw-
yor mcrubers, combi#s ths hwYer
mombsrs' cgurt erpetleace and Per-
rolsl .cquol t.uc€ sith the aoolaeea
rnd thc burlrc acuEc! rnd coDmon
!€!r€ ol ths lay memberg under ths
rufthncr ol thc prs:ldlnr judS!. Tho
overoll result! brvq bocn nrolt srcdit'
lblo The lay mcarbcm hs'ro boen

fourd to bq vrluabls ond necerrsry
mornbor! ol thg c{mDllslort. Itl n

senle, thsy rcDregeut tlto genoral pub-

llc, which murt be lully lBrotmct! and
hsve conJldotte La tho comDl$lon
and ita worl X the maPaftiran court
pbn is to hrva Pobllc !trPport ' . .'ht
Ir Doiot ol lsct, tb6 Gosporitiotr ol tlle

coucll b vltsl b that, .! proPqed' it
could get1's ar I cetclylt, a rott of
vel8htod comprcrriso vhersin tbo con'
tlnulng argutreo! oYe! ststllcr ldsho'!
judg6 chould ho clectsd or eppolated la
ncrtblly resotved,

The ar8uEert! advqnced lor ond
rgrlDrt th€ rlpoiDtarut, ralhot than
tho Glcctlon ol JEd*o., ars coEcieDtlouc-
ly onumsrated la the kglrbtivo Coun-
cll's reportr ?he orguments rdvonced
a8[in!t oDDohlltlert trre thst luch is
[1) n rlcniltl to tho peoplo of tho riaht
to votc for thelr judgoe sDd (2) o dcniol
to ony olDirlng candldato of the rlght ro
run for judiciol office. The prluur5r
orgumont! {or oppointucot are: (l) fed-
ctll judg€s havo olwoya hcen oppointed
in tho first inlt{nce; (2) of tho nojor
notions of tho world, only the United
Strtca ond Ru$ia elect olly trirl Judgcsi
(3) electlon of judges is r comparotively
recent dcvelopmcnt in America, tho tlrst
lnstunco of a Judicial elcction in t$ir
country oceurriag irt obout tho middle of
thc lrst cetttury; (,1] judges aro not
policy mlkcrs in the aame leDse thst a
lcglslaturc or the govemor is; ond (6)
thc fsct thot.o candldotc for judlcial
offlcc h oble to rrin e populnr electlon i.
no ludlqtlor of his compctencc or obil-
Ity os o judlclal offlcer.

Presently, ol our tiltc! ltotes, tlhteen
follorv tho coloriol pmsuce of oppolnL
moat by the tovemor or leg{slahne ot
both, 1.c., Cslifomis (oppcllate judges
only), Connecticut, Delawore, Hawaii,
Molne, Ilarybnd (utrtll tlrc ncxt gon€rnl
clection), Mallnchu:ettg New Hrmp-
shire, Now Jerrcy, RMr l.land, gouth
C8rollno, Vcrllort, and Vlrglnir Judgrs
arc aloo oppolnhd in Puarto Bico rnd tho
lodersl courts,

ElBhtcen rtrts! hold r polltlcal-party
clectlon of Judgc!, i.e. Alsboms, Arkon-
ros, Colorado, Florlda, Georgla, Illlnoh
(for trluol olection only), lndlam, Kan-
uos (trlal JudsE ouly), Kenhrcty, Lou-
ht8no. Mlsshsippl, Nev Mexico, Nerv
York, North Csrollna, Oklohomn, Pcnn-

lylvsnis, Trrl+ ord lVert Yhglnlr
glxte€a ttat€8 elgct thdr Judcss on

a non-partiran hlbt rlnllar to thrt not
h dlert ln ldsto' lr.' Arironr, 6lllor-
nla, Idaho, Ulcbiasn, Milltclotr' ol}
tanr, Novrda, N6th Dckots' ohlo, Orc.
goq Sodh Dakotr, Tcrltrrsc' Utd'
Wrshlngto, Wlaconrln, aod Wyooiog,

Somo eh"rtl stlts! hras odoptsd ro[a
or oll portloor ol thr plaa lor ucrll ;o.
hctlon ol Judrea tlrmgt th! v.hiclo ol
r lorvyer-loy mlllnetine comcll, and
ler Etate!, lncludlng ldqho, f,lll hrrg
&finJts proDcal! lib toer.r

Tbe intenlt dbplrred h Judlcial r+
Ioro by tho cltizs!! ol ldrho rr well m
by &e CltLau Coalcrcoce on tie Court l
rnd the rcdon of tto Leefihtlw Councll
CoBuittls otr Cout!,.lcads one to orra-
crt{y hope lhst thL htor€ri ;lll nerq
l!I, It b rct the porlosg hrrr to ru3-
nlly the plglert chEor oecr s ltdctly
appolndvt yersus a strlctly aloctlvo Ju-
dldrry. Brther, it b to bo poitrtcd ort
tht e penuncot,lldhbl coutdl can bo'
s vltsl sr$t, in sny drealllhed clud
ryrtern lraatly dedSrtd to E.rt t ad-d.[
tlrc qfndlns tarlo coofMtiag out
lqal inrtltuqonr. 

.,

NOTES
l. Xr, I!' acerdy lr p:ercatly onpl,oycd

sa a lrv clerk to the ftlef,o Subronr
Courl Ec holdr a J.D. date- frqn
the Unlverslty ot lllinob,1964 ald
b a membq ol the llltuh brr.

2. ldqho ses!. I.o$, 1965, ch. 474, p
772-

& ReDlrt to the tdalu lrd.hh .
Coitt itodcmhrth h lddr. Idllu;
Leclahdft Comdl, Bcaarch Publl-
eatbn Number 10, No"lobsr 1066,
p. fll .t EGq,

Subrcstlon (4) of Sectloa 2 snd dlof S{stbn 8 o, ttre prspo$d snscL
mert, rslating lo reruovrJ. dilsiDlh.
Bnd rethrment of judlclal olfli"on.
are drletcd as bsyond the purvi,ew of
thls slHde.

1. Report to tbe ldaho l4Sklrtuq
luBra nota 3 8t o. &1.

t. IdiLo S€!s. Irwi, 1906, ch.9l?, !oc-
tlon ll.

& Idaho Code 8Il &418 rd &4r9.
7. Prgcgg!1gr ol tie lddo State Bar,

vol. X.XI, p,8 (106?).
8, See, cg., Proccadhsr ol tle l&ho

Stata Brr, vol. XlX, pp.rgr4 (10fi)i
vol {!, pJE (rOid}; ml.' gli,
p36 (10{8); el cctere-

0. Ideho St*ts Bar. Thirr! BsDolt ol tio
Judlclal Cgopcll of ldrhd, t0s2, st
626 (uDDqblilH).

10. Id- ot p,7.
11,02 AJ-4, Rep" 8e,iLW (198?).
lZ Mo. Colrlt. (10{6) ArL6,8Il 20 (a)-

29 (s) i lee Robcrt!, 'Tr@ty-Aic
Yean Under thc Xhroorl Plari." O
J. Aar. JurI Sc.02 (OcL, 1966).

13. FroE on sddtera glvea by Judm
Earry Eall at thc Octobsr 19. f0d0.
mecti4 of the lndbnrpolk Bir Ar-
sociatlon, r,eprlotad iD l0 B.s Gtltlcl0 (lndLans Stote Bsr AlloclaHor,
Oct. 1006).

la. Repod to tho ldaho Lcgishturo,
rlupr[ not€ 8 at p.83.
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15. Suwcy ot !t{te! taken ftom 10 R.s
Gclarc, lupra ootc 13 et p,12.

DISCTPLINE AND REMOVAL
OF JUDGES IN IDAHO

By Thoou .1. lllllcr, Chrirnron
ldrho Stri! Bqr CotEnlll! oE CDurtB
Tt€ gencral coEtpatonce and integrity

of tho dl.trlct Judgq ond ruDrerlle court
Jultlc€t ln ldoho, to my knovledge har
mt he.n snd ls no! row qucltior€d. Our
ciUzeru may be Jultly proud of thcir ju-
dlclol oflicerr, Scondsl3 thst hovc rockcd
othcr ltstc! lrom tlme to tlme, csuslnB
whalesslo loss ol rc6pect for thc judlclol
lystctr, hsva not, lnd hopetully nevar
wlll erupt ln ldoho. Tho lltigsnt rlaht-
luuy ,eck thot he hrt hls sdoy ln eourt"
bo(ore l conpeteng lmpartial, unbiorcrl
trlbunql lmmunc fiom brlhsry or person-
al or prtkon comlderqtlonr.

Horrvcr, should ths neod rrile to db-
clpllnc, rcnove or letlre ! dlstrict judgo
ot luptltnc cgurl jultice vs sre woefully
hrklng ln rutho ty .nd Droceduie vith
vhlch t ecl Thir has been demoa-
ltrsted lD one or two irutltres iD tho
Dart in whlch th€ judgE, rlthout any
flult ol hls own, hos become mentally
or prychologically dlaabled from pcr.
forrnlng hlr dutie$ or from cvor reroS-
nLiaa hh dillbllity. None ol th€ Eesnr
Ior vacetinp thc ofllco--detth, reEigtro.
tlon, erplntlon o, term of olllce, or dc-
fo[t at the polh-woro Bdcquotc to copc
with the problem, lmposchmert would
llol havc rsochld tlre probhm. In fact,
It h qucstlonablo vhcther lEDeschmcnt
la svalhblo to rcrnove q dlf,trict Jodge
lor any cluso rlnco he ls not elceted on !
ltote-sldo b8!i!.

Uant ltst€s hnve reacted to the prob-
lem by provlding procedures fqr di.rci-
pllDe, lcnovrl rnd lnvoluntary rttlre-
uent of Judger, Ths rnstter has brcn
under rtudy tor soine tirne in other jurk-
dlctloE, ircludiDg at t$c lqdGrol level.
The problem, of couEq, is to provlde an
cltectivo proceduro which, at the Esme
tlme contalns sdcquste lrfeguord8 to
prctecl the juds! o8olnst unmerilorious
chtrrgqr,

The Legldatlve Councll Commlttee on
Court! ltudled thr syltems in se?eml
statas ord propolod s plon bosed pri.
msrily upon odrptrtlons ol thc Califor.
nh snd Alolko ryltsms which seemcd
ldeolly to sult condltior rnd needs ia
I&ho.

The pr.poral callr for the appointmcnt
of o Judlclal Councll .morg whos€ dutlo.
lholl be to "(,1) Rocornmend th€ temovsl,
dbclpllnr lnd rstlrrrnent of ,udlclal offi-
cerr." (NOTE: Sce Mr. De Cardy'a or.
tlcle ln thir i6iue "Ar Idqho Judiciol
Council ard tts Rolc ln thc Sclcction of n
Judlcirry" lor detrllr r! to thc mrke up

ond oppolntsrcnt o, the Council.)
Bileny otated the lct would provHe:

l. Thot o suDrcrrc court justict or dh-
trict jqdge "nay be dkclpllacd or rr-
mov€d tor wllllul misconduet ln offlce
or wlllful rrd pcFbtent tallur€ to pcr-
forn hk duths or hobltual lnto4terrocc,
or ho moy be retired for dirobillg rer-
lourly lntcrfcrlng rvith thc porformome
ol his rluliea, rvhleh b, or.h llkcly to be-
cortc ol o pcrmsncnt chnructer."

2. The Councll could investlg[to ond
hold o heorlrg, or requeit ths luprumc
c-ourt to lppoint Er spcclal muters thrce
judEci or lustlce! to hoar qnd tokc avi-
dencc snd rcport thclr llndinga !o the
Councll.

3. lf the Council flnds good couro it
rhall rccommerd to thc ruplcme coutt
the rcmovll, dhclpllno or ratirlE|ent 

'.rlthc judge or Jultlca.
{. The suprome court shall review tho

Eaord ond mtry ollov lntroduction of
oddhlonal caidenco ond thcn entcr tic
order lt decnrs rsrranted by t$e evi-
dercc.

6. A jultlce or Judge vho Is q rDem-
bet ol thc C,ounclt or of tho lupromc
court shrll flot participrto in any pro-
ceedin6 involvlng hic own removal, dis-
ciplire or rctlrcDcnt. (NOTE: ll the
proceedings involved o 8uprcmc court
iustlcc, the lruprcme court mlght lrppoht
fiyo dlstrict judgcs to llt ln thelr !t€!d.
Sec Articlo V, Scction 0, Constitution tltlrl
Sectlon l.-901, Idaho Code.)

G. The record, prlor to llllnB wlth ths
supreme courq rwuld bo con'lderltlal, to
prot€ct th€ Judhlal olllcr r reputatlon
aRqinlt the publlcation of chqlgeE whlch
thc Council lindr to be unvrrrrnted.

t'he Lagillativa Councll olao propores
an cnabling mendment vlrich xrould add
a nev Section 28 to Artlcle V of the Con-
rtitutlon, to reed:

ESEC1rION 28. REMOVAL OF JU.
DICIAL OFFICERS.-Proeirionr for
the rctiret ert" dilcipllno and rctltoyll
ftom office of Justices lltld Judg€! lhrll
ba as provided by law."
A simllar lFtom in Collfornie rppears

to be \eorking quito lrtilfoctorlly. Mony
complalnts hovc been inveltigtted. Mony
of the probleh! were not lerious drd
were qulckly rectlfled by hlormsl Inter-
viewe. Ocelaionrlly, the Judge resignc(l
rather than facc n formsl hearing. Yery
few cores hlvo bccn requlred to bo hcatrl
by the Calilornia auprcme courL

It k ontlciI,ated thal in ldsho, q much
smoller ond lesr utbonlzed.tot€, thc
oumber of complrints onrl in pardcrlar
tjre number of nrerltorious comphlnts
would be minulculc. Eot{6vcr, the ultcr-
[otive-not provldlnB the mechanicr for.
drscipllnc, rcmoval lnd Involunt[ry n -
tlremcnt of judgca lnd justlces--<ould he

ertre$ely serious, Om "brd" Judgs rG-
maitrlng in office for lovsrsl l[olrtb! or
,csr! ir splte ol lucaDrclty o! moral utF
tlhess lor tho pollthtt can havr the
Er6t adveEe Gonlcqo€recs, lncludlng:
(l) Th. derlal to our cltl*ar of llrol
lltc*y and property; (2) tho uaJurtlllal
delay ln, ald thu! th€ rl,lntrl ol Jurtlcc;
(3) thc erqrlon o( publlc rerpcEt for our
JtdiciLl syrtem, ono of the pillsrr o, our
s!t!t{m of FovemmeEl

The varlous proporalr of tho tasbh.
tive Couneil'a Committee on Court! hsve
rcceiyed ertclsive, "ia depth" conrldor-
qtion by hwycrs, judg!! sDd other cltl-
zclu durira the post montha. Th€ 1rro.
poral outllned hercln hos bGoD rccelvcd
slth tho most h€ortl8lnA cntbushlm.
To my knowledgc oaly o handlul ol per.
rotrs hsve co[tsnd€d that lueh I prolloul
is Bot Decfu, rnd tlrrs hls bcen rur-
priringly llttle critblrn of ths detalla ol
this particular propocd. Esrly Gnoet-
mcnt of smh lr propold, lt L llbmltt€d,
rill rsctify s motl !€rious hbBt veak-
r!€sE ill oEr Judlclol systrn, rnd rlll hclp
to easure tlut otlr c{ult! wlll continuc to
m€rit tho Eenenl r,srpect srd contldoncc
ol oor eitizens"

JUDICIAL ELECTION ANI)
TENIJRE

By lvltt E Prrthor, Judfc
Elshth Judlclal Dh'trht

The purpose hereln shall bG to dhcula
srd hiEhltght loEle qf t}to dlttlcultl€!
lnhcrsnt in our prllent 3yr&u ol elet-
tioo oI judgEs qnd tholr trtrur! ln olflcc.

Out prtr€nt taw provlde! thot dtrtrlct
Judger shall hold otllcs tor I !€riod ol
four yearr ond that lllprsms coqrt Ju!-
tices hold olfice for a period of rlx yearr.
At thc end of his tsrm! ol olllce, ths
judgE rlurt lqbEit hb futurs and hi!
Itvdihood to tie electorrta. On thq lqcc
ol it thi! Eould not sDp€8r !o oDctoua,
but deepor exalllnstlo! Evellt m6ny
incqusli ties.

FiEt of sll, our ldaho hw whely pro-
hlbits the district and rcDroms court
judges from ell practlte ol ls\v. A!!um-
irB, os i8 ulually the c!!e, that I JudB€
has ascended the hench olter a good
mony yeors in whlch he has qtsblllhed
r suce€ssful practice, he m!!t lmmsdi-
stely divelt himssll of hh prrctice and
hir cli€[ts, Upon completlon of hls fo[r
or rlx yerru ln oflice, hle prsctlcs snd hh
clicnts ore gone. lle has bcon ltrlppcd
ol his Eourcc of llrollhood st 8 tlme rf,hen
he may need lt mosl It hit bld for re-
election folls he lc ruddcnly rcduccd to
the uame poeldon ot the ruophyt! law.
yer. IIe mult ltort rtl@w ard Ebulld hh
prsctice. T'his hazsrd alone h ! !ubstr[-
thl obstrcle to obtainlng quollllcd per-
!on! to seek c career ln tb€ Judlclsry.
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ThI! e$ptslluy Etfccts youngBr men wlth
teltily rerponsibllltlc!'

Th€ problen ot lm€Eurlty lr lurther
atgntltad by cooduct lluttrtioar im-
poo€d olot Jodgs. Not od, rlolt lh€
jodgE wir rc-electlor hnt et tbo tqDc
thaa tho crmoa ol judlcial ethlea rlemeltd

thot he rholl not be swaycd by prrtlgan
droundr, pablic clnuor or couffctodonr
ol pGrload poDularlE or notorktr, not
to qpprcheaslve ol trnjlgt cdtlcbn. Ee
cantro! even solklt lor chalitio!' 8nd

rhoqld ro! ra€k publtc occhlm' Ar any
rrho hos reugtt public ollicl know!' tha
rhthhkrl vlolct atd lhos€ lnlcDsldv€ to
poblic dornd do Dot vir elcctlons.

ID !umD$y, oor ,udFs rto tr.Gd tlth
an lnrlorlble dlhttrDr. 8.U lnt ttlt r€-
quir.. tb thsy bc g rrrcctariul chdloo
campdgur, but Judlcbl ethlce rnd prop
ar digulty ord dccoruru redoudy hondi-
caD hb crEpsiS!. ElDeehUy Ehould l1

bs noted thrt tJ|6 noD-i.norobelt oppo-
rcnt h not !o lltlttcd. Thur tlrs opponell
hrr sr lEnedlrlE tretlcel advantegr
Itorr M trcrtlr ficedom of rctio!.

B6!U!! th€ proNeurs oI itlloc-urilt
ltamelDa lrom llmlted tenurc of judgcs,
th€ sclurl mechqnts or Judlshl electlons
rro no3t dlstrcrllog for oll lavolved

Under our ryrtEra non-prrtlssn Judl-
dsl electhtE tha JEdicirl caodidate hsr
no erlrtint orEruhstion rrdlible to
promola hb cenpful" Thrrslors ho

lluit brild ruch an otganlrrUoa enurely
olould hlDtalf. For th8 incoubort !cek-
hg ro-electlon, tb.h l! a E6t arpkvat{
undutakhg. Il he seelu hclp frorr
slther vlthla or rvithoul thr lecEl pro-
fc+!io!" hs t[c€! coodamlsuon thst thc
powcrs oI the oftico lre baioS used to
onlitt hEIp. Ever if hdp lr volsnteered
lhe denger Derrlrts. Judlclal €thlcs
cbsrS€ thlt a Judge os a judhid caadl-
dste rhrll lrot lutfcr othcE to do o.!ry-
thlng imgopcr on hi8 behsll ond thrt
be should refroin from all conduct whhh
nigtt tcnd to alouse realonalle surpi-
clon thflt ho lB usin8 the power or pros.
tigu of hk posltion [o promote hir can-
didacy,

It k [lott embanassing to both thc
Judge rnd tho pcrlon! contactld to hsve
the judje reek thelr ald ln hlc bld for
rc-elecdon. Yot expcrlcrrc. dlctates that
il he lr to be o sueccrEful candidale he
rault hsec rueh help.

The porltioa of the legal prolcrsiou is
rnoat acste ln thlt cltuqtl,on. Nons know
bsttor th.[ thcy ths quoliticrtiolu ol
tlri'lr brctlren lor th€ h€trah. Crtton two
o( the Canon! of Protqslonal Ethlc! ad.
notdsho! thlt the bor should protelt
aorncltly ord rctlvely agrlrut th€ sF-
poinbncrr( or election of tholc who arc
unluit{blo lor tJrc hench. The publlc ls

lrcquontly heqd to !8y thot they pro'
Eugl6 that &ny &tlorlsy hss th€ lcgll
trsltrlry to bc o JudgE, but in mett$r of
chqrscter and peltot|8lhy they erp€ct
hi! feltow ottom6F to tdvls€ them sbout
the Jodlclol cordldltlr AttoncyE aro
erked rnd erp€€ted to tpctk, sld yct ll
ho opporea the tuecsrstul condkla'te, ho
than m[st lubmlt lnDortsnt qmstlotE
touchirg ltpon hir profeasloml ruccerr
ond the wellrrs ol hI! cUGlt! to t le can-
didsto hq oppor€d. The rltuetion for tho
uMuccelsful candld8ts ond hir luPport-
Grr b only worre by tJle very n.turs of
thlDR!,

Il Judges sEd sttoruey! serc not hu-
nrn bdngr, our plBaot .ystlm vosll
work to perfectlon Unlortunatqly tbey
us huea ard Te low Dhc! r'tr€st
burdon upoo tle fnllltlea of human nr-
turo, No patallel car he foottd for thk
snyryhsrs ln our lawL provldlrg for 6lec-
Lion ol pubtic oflid&

Otlpr difficultiea stlsrd our prelcnt
zyllem. To be a uccerqf,ul candldatc,
caupoignlng Eust bo dore" Ttlr re-
qulrc! r grest deal ol tlrse be devotcd
to sttoading publlc merdngs aad meklng
crmptrlgn tours ol the constituency. Thlr
b stl tlme on tlte plrt of sr ittcunb€nl
judSr thst rlaprlver ol hftn ol opportu-
nity to dilpo3o of p.dlng coDtroeerllrt
or other odor inlstrsthrs dutle+

Th€ co3t of I campeign lr a moct rlg-
nlflcstlt Inql,tcr. A jodlclat crmpdgn,
llke iny othar slectlon c4mpqlgr, rs-
quirel the B3o of extemlw odvortlslng
by newrDaper, rrdlo, tclevision, blll-
boord!, troeoltle lnd 1lerEooll tollclts.
tloo. It caa fEilly b€ predlcted tbet there
erlenle! will r€qulre botveefl two ard
four tlouland dollqrr.

Thls is an expeoditEr! beyord the or-
dtl8ry cspscity ol Eost meraberu ol thc
Judlclory, TlElr !sb!y lrlu relther suF.
porl nor jultif, lL Eer€ q,aBiti, the ln.
curnbcnt fEces the potentiolly cotBpro-
mirlng porition of hovlng to sc€k fimn-
ciql ald lor hlr ca.mpaigD, All the evlh
discurlcd in recking campain ald arc
prcleqt hsre rnd cortDounded wlth tho
Inuetldoo8 coDu€rted rrlth nonetary con-
trlbutions, Some peoplc &re alway!
rcady to hclieve tie adogn that ..he who
Dsy! tho tlddlEr Dame! the tuue,"

It le€ms to tbl6 w t r thst thc prob.,
lGnL! atld rveaknesr€s of our prosent Ju-
dlclal clection syston can be ellminated
by adoption ol a plsn vhercby JudBGs
ore relcctad by e Judhlal councll and
eppolntcd from tho6o rocommended by
luch council. Therclftrr, ruch Incumboni
Judgo can slrnd for a recall clectlon
atrictly upon hir own record. Il hs has
not done ! Eotllfsctory Job thc psoplo
mry tcrmiaate hl! rereice. Be ls not
faced lYlth thc problems discusEed sbovc

ln do?aodlng himrsE h I pcrrolrd catrl.
poltn. guch s pl8n, iD ths oDltdoD ol
thls wrlter, wlll undoubtedly lmpmv€ ttrs
quallty of iurtlce rad ,lrdl,elst sdElDlttrr-
tlon in tlrc Strte ot Idrlta

CITIZENS' YIEW OF OOIIBT
PROFOSAIS

By Donne f,r1 Eodcrbd
CltLlrl3' CoEmlttao oo Coudr. lnc- b

tbo outgrovth ol a Juac, 106& Cltks!!'
Coatennco on ldrbo Court! tpotuorql
by the l&ho Stata Brr aad th! Auerlcrr
Judhqhus gocl€ty. At thr cnclurion of
ths tbreo-doy conlctouce the cltlzmr in
qtteodllEq h s coareasrs ltrtdrant 8F
proved b gt|rsrll t[3 pmPoade ol tle
L.gidatiro CouBGil C.nnlttco o! Co[ s

sad app,r'iatad c co[tiltt e to ttirrntlate
o[ rEtioD pmgmtr to stlDohto htstosr
It!, [Dd support ol, the propo[l* Tho
orgrnlratlon ls comprbed mtirtly eI
cilizeu outsldc ths hto.l ptoloolon ed
has rcgr€lcotatloa o[ ltr boqd of dlrGc-
ton ftorn erer, gEogsrphhal rrcs b tbs
rtrtG

Inlthl scd"if ol the orgrnLation her
b€cn tha rponlorhg of inlorortive ore-
dry coderencc ttrroughqut th€ !t!ts
prtterEed afisr t.he Bobe coulcrrnce, de,
dgacd !o gcquaint citLsnr wlth pr€lsnt
colltt strucEE, probhna ol th! prelatlt
oyrtem, end the court nodernLadoa prc-
porsb. At titr mlffng soytn roeh coE-
lerenees hlvc becn heH-Nenpa' @o-
ber 16; fxfui Falb, Nwenbr lq L€si&
btr, D€comb€r 2; Bolre rnd Cerr
d'Aleac, Ilcccmber 9; Idaho FrlLr rd
Potqt Uo, Dccont€r 10.

Obacrrrtlour herein contrhcd, t5elr,
arc llnrited to r€sctlona ln g€notsl to tbo
Leglrlatlve Councll propouh by lay cirl.
zcnr who hgve atteuded thsls son(sr.
ences and other hy eitbaru who sro
,rtaronably uoll ldoll!€d rhout the pro:
pqlal! tnd who ars comcrncd rlth tht
fu-octlonlng of our Jurllcial ryrtrn aul
rcvidon! ln iL

Genorally speeklng, respon!€ of hy-
mel ha-c bcen exEemcly fqvorable. Ac-
ceota.tEo ot tie propca lr hs! b€cn u-
prosaed both ialonmlly and lormelly by
wny ol adoption of e&ning rerolutiooa
ot Os conclorion qf cttizoE' codGrencss.
The nuorber d kmslefulsble elltzers
who orc fulry .cqualotad t ltD tJle pr!b-
lemr of orr Drc..nt rylt€o qnd Elt! tlhc
r€commend.d changcs who rrDrc!! oF
pciHon i! neglfulble, .ltlpogh r latlrcr
rlgaificlnt numbsr havri mhor rercrva-
l,ion3, A mlnorlty fcels tiat the rug-
gectcd rovlrlonr do not go lar enougfr,
that a good ttart hos be€n madc but Otat
conrlderably more meds to bs done.

The concept of a tso-level lFtem sp.
Dc6ru to bo very rell recelved. To c
gro3t ertent thlo ls bccluro hymen be-
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ll6w thqt our prelent court structuro Is

orchlc ond cumberuomc, th[t our prca-
crt lyiteE functlon3 as it do€s not bs-
caurc ol thc ltructurc pmvided but bo-
!.u!e of tho lndividurk on tlle b€nch snd
h thr bor. lt ls poulble thrt the two-
hvql lyst€m ls well aecrpted becaure
it prlicnts l solution or improvomelt to
what axhts (greotoEt crltickm or con-
cera ls dirccted to our probat€ courts)-
It could wcll bG thrL atEther !y!tc[r
*ruld be or wcll rcc€lved. The Doint ls,
hyDc!! slc mt, h Bellcrsl, thorgughly
vened ln qltornatlvc lolutions, rnd thi!
ir rcceptcd hcauro thcy fml a necd
erist! rnd thL sppear! to fill tha nced.

Raul oe€d has been erpressod (or es-
trblllhm€rt of the ofllce of Judlclal ad-
mhlstntori hoscver, there lo [t thc
rlne tlmc q derrsDd ttot srxh gn offico
nol bccofic ! burcfuclltlc octupus or
thot lhc offlccr not dsvelop lnto a czar.
Opnosition th[t erhts reems inrpired by
nelowatloru contalncd wlthln thc legal
profcaainn ltsclf. Tho concept ol ! llnc
ol .dminiltrsllvo regDonrlbillty har oc-
crlooolly heen qucatloned by thoce who
tcel qtl inhlrant dangor I1e3 in thc lnflu-
encinE ol dcc! ons of nsglrt$tc! by
diltrict judga!. Thk ir perhopr beceuao
thoy lail to recognlze the clcs!.cut dis-
tlnctlon betwocn "commard" dcclrlons
lnd rdmlnlstrotivc decllioas .

Prcpored dl3trlct corsolidatlon and
crrstlon ol rven Jodiclat diltrlctr vlth
ths ettendant cqualizatlon of workloads
snd more eflhlent [glltotlon ot ,udlclql
monpowier hlr recelved Elmost unoni-
moug endorrchent. A few hove ques-
tioled actlor o, the legisloture bslng
rcq[hed ln crtlblishment ol relldert
chslrlle r8 ord qddltional judgcships.

The Judtclal councll concept l! ex-
tremely well recelved, Dlscusslon con-
cerlh8 compolitlon of tha council
ionSps fron'a dcslrc for mak€-up which
will prohlblt control by thc bar qsgocla-

tion to qucrtlonhg the need for hymon
at all on the councll. ln oll crser, the
most pertlncsl ruBgertlons src dcvoted
to creotirrn of o council o! fr€e !! porsi-
bla lrom polltlca.

Univcrsol opprovol has been exprcrrod
for thc nrovhlon! relatirti to romovol,
dirclDlin€ ond rcth'emcnt of judBo!. lt
i! ln this ar,Er thot probobly tho Frcatcrt
domalds for oction llc, with lrequcnt
lBm€nting over the oxttrmc lock of rcm-
edlcs at the prclent tlme for dlsclpllnlng
rnd rcmovhF JudEe!. Irquirle! about
prrsent sslode! of JudB€! lclds to quite
!trong urpinE of rubstsDtlal hcreslcs ln
compensation tr! odditlonal i[centivc ond
portiol solution of problcms in findlng
rvell<lualifled nnd able men lor thc ju.
diclory.

It ls in thc lrroposal reloting to odotr-

tlon of the so+alled "lUlgsourl Plan"
thqt tho Eleote8t concern ller. Evon
though initlally Esny ore reluctsnt
qbout whrt they leel aurountr to "glviog
up" thcir vote, itr tho Dtsh opporltloa
herc Is ocercome throuS$ thorough Dre-
srnt&tion of statistlcr conctrnhg Dast
f,ppolntment! and electlonr, tho trylsv
ol difflc[ltl.r in obtainlnB cstdHrtes
for juds"shlps, emphasizing of the ]lon-
pollcy ma&ln8 posltlon ol the judlclory,
stld, ln portlculor, the evrlurung of on
indleidurl's vote preseully ln an elccdon
wtrcre o Judgc ls unopposed on thc hollot'
The porsibillty of polentlsl cardldatrs
for o judlclal post b€lnB barrod from
running noses the aspect o( lurther losa
of lndlvidual rlghts.

Strol8est conccrD, rcs€fvstlons and
crllicisrrs llc ia tho lolloving specllic
aFcaS:

Repcf,tcdly thc conrern over lors of
locol sutonomy arises- This oppean par-
tlculf,rly ln [ha lunl oreor. Thcrc h a
fesr of cltlca ond countics lorlng lndl-
viduality by rcmqvirg the appointhg
power over Judicirl officer! from the clty
srd comty lcvcl to stlta or dlstrlct
relectld Judhiory. Estd ln hand rllh
this gpcs the comerll over relection of
judg$ brlng removed lrom the "com-
mon" peoplc.

Citizen convenlence thEtrgh rEody
ace3sablllty to the Gourts lr amtler
foctor crlHcrlly evaluated, Dsrtlcularly ln
sergicr to the violstorJn-traDlit orl
ninor tEffic ltrd g8lne violoHonr.
Smill€r commulltie! fear ther€ msy bq
rome slightlng of their needs, thst thcrc
rvilt be too lurgo o geogrophicol gap lrr
thc provklon ol maBistrote!.

Beconlo lhc laghhtiw Councll's pro-
posah ere llmlted to court ltructure sr,I
tlE eEtublhbmcrt of flcxlbl€ prscthr-
bllity tn a lystem whlch sill be as
sdoptrble to thc futurc r! tho presertt,
lBymcn frcquently lre eonccrned obout
the oblencc of provislon lor apccialized
courts, psrticularly in tho orca ol do-
mestlc relatlon! ond thq hrdliDg of Ju-
vcttile matters. Very Etrong se[timelrt
crist! tor provllion of fomily cqurt+ 8l-
thouBh therc is trequentty o lailurc to
slporate thc nccd for octuol lubttontlvc
low from thc prolrocsls.

Abscnce of sp.ciflc recommendstionr
lor the d:lposltlor of fce3, tlnc!, for-
feitures ond coett and failure to lnalver
totally thc dctalls of finonc. have prob-
obly conltitut€d the largrlt are!! of
cnmplsint. Without spccltlc, curetive
Droposols, ltrong snd volld opposition
mlFht bc olticlpated for thclG reElons
alone.

Jurisdiction anrl qtrnlificltionr ol mrg-
istmtca arc othcr urers of criticol in-
.luiry, It l!, oftcr all, in thc lorvcr dourb

thot the bulk of tho populsdoo lppcar-
ing In tho courts recelve! qrposure to
out Judlclal syrtcm. Althoufh ouny clti-
z.c.ru coaslder thst a la\v ddree ln IbsU
does no[ meqn Judlclal quslltlcrHon, rt ,
obvisslly, leBal tralnhg ir a higlrly-
derlrable rcqolaite (or mrglstratB.
Stroog demrad erists for properly qurl-
ifled, well-trolned aud coEDotast p€r-
lonnel. Substsntial opporitloa ls found
tosard tha mlntmum qu[llficstlols 6et
tor mo8{!trate!, porticuhrly In the ur-
bal ercos vh.r€ citireE erprrra fear ol
lodng tbo degree of orGrllcrco schlev€d
ln the Judlclary lu th€ loser conrt! t hlch
h8s boen brcuBht about by gurporelul
loeal dlorL

To runmorlze, at thlc tlme it app€Brs,
cmong lalortcd layncn, that all recom-
mctrdrtioru ol tlrc Legltlatlve Couacll
lor revlclon vootd rccdve endorreuent,
with sonq clarllfcatlon, mlnor rcvlri,ong
and provleloas beios hlghly dcdrsble Il
not lecclssry to gaHdy the areas ol con-
cerD abovo eru[ertrt€d.

PROBLEMS OF COURjI
REFORI{ IN IDAEO

lly Rob€rt S. Flcdlsr
Dcpt. of Prbllc Arslstrmc

tltstice (ls) thot klnd o, stste ol
Chamcter which makes pqoplc dbposcd
to do whot is just srld mikes them act
,rstly ,}'r

At first thlr stotcment by Ari:totle
sc{ms to be a circular deflritioni justice
hing dafined in terms of justice. But
tha dcfinition doer occomplish lomcthilg.
It tcll! us that jueticc is o stato ol
charrctor. Choracter, is \yhEt detsrmiles
thc klnd of sctions thst Ioan oventualtr
solect!. Thu!, Jugtice ir tho habit ol
octlnF Justly.

ln our ordcr of things, we hrvc €g-
trblirh.d thc courts o! the flrrol rrenr
for thc cxptclsion ol justlce. Whea
Lhings crnnot bc settlcd by tho fnmlly,
by the executive oI lcglrlolive bunch of
govcrnment or thc reidar commuolty, tho
courls oro olked to intcrvene. Thir ie our
Iinelt cxumglc oI problem solvlng.

To hrndlc thls blg and dlfficult Job onr
courts should be the best poralblc in ell
rclpccts. Efficicnt and cffectlvo conrtl-
tullonol structurcr sound organlzation
ard tllcntcd pcmonnel lro oll nccessory
!o lnsurc that our coutts ale Btrong and
of good quqlity.

In tho main, tho rccord of our courts
is o good one, It hoa hrd to be, other-
wlre our rociety would have brcken 6part
long ago. The psst lecord ol our court!
cunnot be critlcizcdi tslther can we
really criticlze th6 court! !r th.y exlst
todry, I do bcliove, howcvcr, wlth out
current toto of grorvth lnd chaugc, wo
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lrqve lor8ely o{tgruYn out prcsent
Aruerhrn court rysleE. Th€rc sre 8ev-
eral rruoaa lor ttrIr.

Ffrsl thrrc ore tho preliure! of th€
populotlon. Th& hrhdct lopuhtion er-
pendon, pogulatlon concerhadon, and
popuhtlon raoblltty. In roue ol our
citles ln tbe Unltrd Etste+ ttere ls &-
ve oplry o trsEerdous Jen b tDe courtr
rimpl, becaulo ol ttc cqrrntretlon ol
lndtridurlr, ADprotlD.ttlt a7,000 clg-
nlflq trallic vlohtl,on ce*s rrete hon-
dled ln Scuttle's 6dy trrffk court hlt
ye$. I( the judgr rorked slttt houn
per day, rL dayr pe wcet, hs would b€

able to g{vo ar rvefrgs ol threo mlnute!
to €.rh of thos! 4?,000 crs.

Ar poople llv6 Eors cloaoly t4rther,
the opports[ily tor dlu{r€sBent ln-
croarel; and rs thq dlrf$r3rctrt! ln-
crcase, ttere hr! becn s taadency ln the
pslt to !o$ morc regllatory lass, Thir
rnowbellLug €ltect k lrot prrtlcularly
avident ln ldlho, but tho dry ls comlry
when it wlll be part ol our llves"

Our DroblGE is olE pdmarily of popu-
htion colcentraliou la tcrr!! of dlstrlbq-
tiou. Comlder tbe populatlon preraurcr
of sly Camra CounF t! rgBh8t Ads
Cooniy; y.t bot$ havc cueotially the
laEe court lystelo&

Tho recond thl4s xhhh I believo recc!-
!itst.. s rGvilios ol our coort ryrtemr ls
relstcd to tbe prGlrue! o( otr! Eodsrn
comDlcr society in terms of the knolv-
lodge crploclon. This Incrcagq ln fundo-
mentql knovledge hos lcd to advqnces irt
tle field of humlll behavlor, correctlons,
communlc[tion, ond mauy, many morc
fiekb. Ar our problemc becooe morc
Gonplicrtcd, rnd 9! rr€ doepro orr under-
stardlag of EoEE ol the cs[sotive lrc-
tors, tio courts are llndlng it morc snd
mora dulcult to eruure that they rro
adminbtcring Jultice th!! ir cqual,
ptompt, rnd clfcctlce (or oU-rcgtrdlelr
oC 8gc, &pth of aced or ti trclal circum.
ctslrcc!. Ae oor poDulqthB lhift! ond
chaDg€!, a! the needs end resoorces bo-
co[r6 rtorc coEpler, tbeD BG ault com€
to arp€ct certrh Lutituuons to chslBe
aho. Ccrtalnly tbe lamity oI 1068 h lar
ditferut thsr it yas in l00O Our courts
csanol be cmrldered ereopt from thls
need b cheagr abo.

Th.r! sro, honover, rouro thingr whlch
I ttlub bclhvc rrrhe lt dlfiLult for thl!
cisntt to coE6 obo.lt.

?he flrrt ol tse impedlments Ir an
ottitudo by too Esny judges and law-
ysr! to thr dfect thst everylhlng Lr oll
rtgtt tlth the court! aDd sitlr the ad-
nldrtntlon ol the hw. Thk somerehot
crEtk ua rttitudo I! oftartlEes an occu-
Dstlorul chsrrctcr&tlc ol tho legal pro-
tqaalon. After all, hw1lsrr prlde them-
ralve! h theh rblllty to touch sll bs!e!.

lf aoneooe herpa urovlng home plale' lt
clurer l grcrl desl of dkcon orL

Ou! ryrteE of r.t€ctlon, lsnurc, old
soalorlty ol jrdgls, vhlh addlng rtrbil-
ity to th€ lyltenr aLo hject! the r}}.
teur with s $oqt c&p6city to eojoy h-
fhibllltr, end en ovorclon to chaage.

There recms lo be an ocoaomlc conl
dderrdon that nelds to be eraulaerl
[.u order to rgllly uldorltlnd roue qddl.
6onat rssbt!re to ctangc. UaderrlgqL
sblr, attoraey! lhd it dlfllcult to purh
lor changu that urlght ln ths long rur
rtduco thqlr hvll of illcoE. or ehonge
thelr rethod ol practlco.

Xsrrtcr Ro!6Dbu!8, ln vridog ebout
Court coagestton r*ratly,t outlined rll
crpedrlGnt h Phlladclphla ln loi!. In
thia plon, oll lmsll chlo! rult! olrourt-
llB to ao Eore tban 11,000 ners tEus-
fctted to I compukory ubltrsdon trl-
bulrsl. Thrce attorDGJE vere Dsid I totsl
ot $E6 to he.r ths cara ond to rljch an
award, He r8ported thot evcn tloogh
tha experlaent proved that fte pm-
cedure cpared tha ltunlcipsl court ElDy
thorssBd trisb ud rped up tbe gdjudi-
catlxr preers e feat rleal therc hc
bcen !o sdoptloo ot tbls phlt i[ other
ltatos. Mr. Brenburg cotrcluded that
oE nooaoo th€ phr ho! mt loqnd hvor
is rslat€d to tlrc lov fes paid for the
ssrvlces ol tba rllorEcy! who srbibrted
the cases.

Amthar facct, d r3liltrncs to atrsam-
lhhg the courtE is bared upon a lact of
rcd infofiutJon os tll€ Dsrt o, ths plblic
es to what realb guc! on la tle cotrrt!,
,lost of u8 hove lil,tle or no lcrsotal c!n-
tact rvlth the court& WIEI w€ do 80 to
court, lt k generally o tratfic co{rL
Very low of u6 (except, of course, Perry
Malon foDs) have cny rtol cortsct wltll
the trisl cault! ol g€noral jurtldictloft

lhe vcry languugo usod by thc courts
t€nds, I thlnk, to kcep tha public in the
dark when it comts to urdcrrtsndirg the
prccess of juslitc, Inrteod of askiag thc
coqrt to do romethlng, lauyers mokc
motions. Whso you want to rigfit q
wtor8r you nust file o comphinl To
move ftonr one side of th€ hsll to oD-
?thcr, you gct bound ovor.

Lack ol public utderstsndhg goer be-
yoad dllliculty in undentradlng tho
procaa of law. lt eeems to tBG thst th.
geaerrl publlc fails to undsrrtand m8[y
ol ort lawr rnd, ltr Ertly caccr" they are
igrorunt ol the lawr altogetter. It nas
Fegel who rccognlzed thls problanr tn
thc lSth c€ntury wben hc rald, r.If hwr
st6 to hovG a blndtng force, it folloer
tf,at, in Yhw ol ths rlght of rcll{on-
lciournesr, they uult he unlvenally
k!own.",

Another reagon tor delsy ln court
roform can b€ trsced to rn osagg€ratcd

caphuir upou ths vslur ol perronal ln-
dopcndooco rad frc€dom o, scdon. l[ost
peoplc (aad thlE hcluds JurlgG! aDd
l8wyelt) r€drt nm&rs buriacs nrn-
s8€|[€at Ecthod! becrur they lorr thc
coatrol lnhcttnt in tie nss !yrt6nr. Afr
orsmpl€ o, th& cga b€ found ln ths rq'
luctame of oaly to reatly oao sllcedvely
th. DalrSlElnt poedulhls! prei.ltsl
ln tht date praesshg flald. Ia nrllty
thougft, tt h!'t t@ dllficolt to ree rby
str old-Hmo judga vlth yosr! ol lerelce
on the bench g!a! fldgrty rchen hs i!
,Ec€d wlth tho prqeck ol bclEa thIorn
hto o lool clch qulrt!! lnd bo haDdEd

sn slsi8nuqrt lrcu r ualvac coBputer.
Oas llaal corralderlotl@ cen bo trscsd

to th€ DGEslty for uodcra&.tlon rDd
lmprovepent of corutiEuonsl pro?kbr.
rdoacd to tL court!' sbacturc. W9 rle
all eware ol ths dlfflco.lt tlEc fr.€d by
the legtlhtore la rcttavlng chru3Er to
tho coaltitutiol; yGt itt naly -!-, thb
molt bc dolo to €Y rErt tha court !a-
lor0 Eovemort golng.

U, then, our uudcrrtradlng of the
rermar lot dcLy ars cleSt rnd actrrnt ,
rhouldnt t!ou, our courls of rctlol bs
olert md acsrEtE eho t tt illrrt qdta
lhr0 limple. Tlu rcsrou lor the med
lor coqrt relonu ao ruell s! th6 csuse! ol
dclay all recm to add up to a n€w con-
slderation.

Ar a rerolt ol nsv roclohglcd, rco-
nomiq and pollticd conldar.tlons ud ln
vics ol the aary bdlt h Ellatenasr to
chsrS!!, it les[! to Bo tlt8t the trEk ol
law Lr! dEnrtl€ally chlngrd, Il wiu
need to becoEo an entrrprlro la publlc
admlnbtntion in ordcr to bo peEcpdvo
of changcr thst are occurrlng, ead la
orrler to eltectlvely do loDGthi[g aboo!
the changes tJlat are lecorded.

Maurice Roaenburg hor rald ". . . it ir
oe much o Dsrt ol Judldsl rrlporulbillty
to sdmlDiltcr thG court! offectlvcly 8! to
declde comr rbety."r

?he problem of schlwlng modernizr-
Uon in our coorts hrs lllny laBr€dlort!"
Bstter rdm lnlrtntioE, modsrdzed pro-
ceilurta, aralyah of work lordq review
ol thc lclecuoEr tenurc snd s!!lg!mrnt!
of tJrc pereou on tlte hcncb. Whsteyer
thc coursq of cout' rulorm, howeyqr,
nuch $dll turn on the charrter, penon-
rlity, snd lntallcstu.l qutllty ol tlrc mcr
aod woBcn $ho prclEc oYGr tllc cqlrl

With sll the!! comidentlons, theo,
sEd there arc many morc I am surer
therc iE r grcd t€mptsdor ,or the sver-
ag! pcrlon !o lsy thst this sll !s.mr to
bo a prcblanr ol the hgrt proleraion ond
thrt they rhould Ect or r|tlr thr task ol
deaniag thclr orn houru

Obvi,ourly thla ls iuocrurats std un-
likely. The legd prcfeadon l. hopsl$dy
dlvided otl cettaln bsue! that sr€ c€nEsl
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to Lhe m[ltcr ol court Eforn. Atl lllus-
trs{on ot thb alght bo fouad h r pro-
po6rl to hlys r llsblllty-without-tsult
coupeDlstlotr syltetn tor court dot€r-
mhrtloE of rutomobllo inJury cases.
Thb would mako grest scnae to t}c
colporstlolt hwycr tlut rsrcly laes tha
lnrHe ol r courtroom, but uould threot-
on tho vory brtad rnd buttc! of ogcr hstf
ol the memb€t! ol the lotal bar arsoek-
tlon. lt lGotrs al ertra burden to srk
thsrs good ploplc to lolvr thls di(flcult
problem ol court rlfonn vlthout help.

Thls mcorr, ther, that thc wldet publlc
murt becomc lntep8ted and lnvolved ln

thc motter ol court ruform. Wo must
bcconc lnvolvcd for a vcry ralfloh rco-
lor in thot vc indivlduolly havo o grcat
dul ot rtlkc in this mottor. It our court
process scc ! ssllou!, mcchonical or un-
just to thc Dclson! cought up in thcm,
oi ia therc ls unduc dcloy in odmlnistrtr-
tlon o( justicc then rcspcct for low onrl
order con ho undermincd and tia social
ordcr rylll he inrpored.

Another pBragr{ph might wclt bc
added to ArlltotlE'! conclurlon thrt Ju!-
tlco i! thc habit of rctlnc wisoly, I wb.
mit thot justice must not only bc done,
but it Eust bc reon to bo donq.

Let oach ol us pork to maka our colrtt!
uore viuble, more prccptlrc ud re-
lpotrslvc to chargq old awrrr of out
greot iDt€rult ln the dmlnlabrtlon ol
Jurtice.
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